REVENUE ACT OF 1945 
"pec 4 


Be it enacted by the Senate and House of Representatives of the 
ited States of America im Congress assembled, That (a) SHORT ITLE. 
his Act may be cited as the “Revenue Act of 1 wf 


RARY 


To reduce taxation, and for other purposes 


(b) Act AMENDATORY oF INTERN 
herwise expressly provided, wherever in 
ssed in terms of an amendment to of a chapter, sub- 
1 t, section, subsection, subdivision, paragraph, 
aph, , the reference shall be considered to be made 
n of the Internal Revenue ode. 


(c) MEANING oF TERMS Usep.— Except 2s otherwise expressly PTO" 
din this Act shall have the same meaning as when use 


Revenue Code. 


TITLE J—INCOME AND EXCESS PROFITS TAX 
Part [—Individual Income Taxes 


SEC. 101. REDUCTION IN NORMAL TAX AND SURTAX ON 
INDIVIDUALS. 


(a) REDUCTION IN NorMAL Tax ON [NpIviDuALs.— Section 11 (re- 
lating to the normal tax on individuals) is amended to read as follows: 


“SEC. 11. NORMAL TAX ON INDIVIDUALS. 


“There shall be levied, collected, and pai xable year upon 
of every indi 1 i d by computing 
nal tax of 3 income in 

excess of i i i i i i 5, and by 

reducing such tentative normal tax by _ For alter- 
native tax which may be elected if adj i less than $5,000, 
see Supplement “ss 


(b) Repuct! ivIDUALS.— Section 12 (b) (re 
e rate of surta ivi amended to read as follows: 
“(b) RATES OF SuRTA ied, collected, and paid 
for each taxable year upon the surt i every individual @ 
surtax determined by computing tentative surtax under the following 
table, and by reducing such tentative surtax by 5 per centum thereof: 








THEY REDUCED TAXES 


It has been twenty years or more since a Revenue 
Act has opened with such a purposeful clause, “To 
reduce taxation and for other purposes.” Working 
together to fulfill this aim, Secretary of the Treasury 
Vinson, Chairman of the Senate Finance Committee 
George, and Chairman of the House Ways and Means 
Committee Doughton brought about in record time a 
reduction of approximately five and one-half billion 
dollars. The “1946 tax reduction law” was approved 
by President Truman on November 8, 1945, at 5:17 
P. M., E. S. ‘T., thereupon becoming Public Law 214. 
The new act is entirely prospective in its operation, 
with but two exceptions: Special income tax relief for 
servicemen and veterans is retroactive and special 
declared value excess-profits tax treatment of war loss 
recoveries applies to years ending between July 1, 1945, 
and June 30, 1946 (inclusive). 


The Revenue Act of 1945 is the second major tax 
bill enacted during 1945. The first, approved July 31, 
1945, was the Tax Adjustment Act of 1945. The Tax 
Adjustment Act did not purport to affect tax rates but 
was intended as a reconversion measure, to enable 
business to build up its cash position during the ex- 
pected difficult days of changeover from war to peace 
production. The Tax Adjustment Act did contain a 
tax reduction feature in the increase of the excess 
profits tax specific exemption from $10,000 to $25,000, 
which was to have become effective for 1946. With 
the repeal of the excess profits tax for 1946, this pro- 
vision is no longer effective and is in fact specifically 
repealed by the new law. 
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URING the latter months of a year, 
particularly toward the end of Novem- 
ber and in the month of December, it is not 
unusual for attorneys, who receive instruc- 
tions from their client corporations to obtain 
for them authority to do business in states 
in which the corporations have not previ- 
ously been licensed, to give special considera- 
tion to the dates on which such qualifications 
are to be effected. This is done with an 
eye to potential savings of certain taxes and 
fees and in order to determine if it is pos- 
sible to dispense with the preparation and 
filing of complicated state reports, related 
only to a few days’ activity in the new states 
during the current year. 

The precise date or dates on which au- 
thority is obtained to do business in the new 
states, or upon which property is acquired 
within or taken into such states, may have 
a decided bearing upon the total amount of 
the taxes to be paid in those states over the 
period of the year following. The taking 
of such steps before a given date may obli- 
gate the corporation to the payment of cer- 
tain taxes during the ensuing year, whereas 
such activity, if undertaken after that date, 
may relieve the company from the payment 
of these taxes during that year. 


January 1 is such a date. 


Personal Property Taxes 


For instance, January 1 is the date set in 
nineteen states as of which tangible per- 
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sonal property is to be assessed for state 
and county ad valorem tax purposes and, in 
most of these states for municipal purposes 
also. These states are Arkansas, Florida, 
Georgia, Iowa, Louisiana, Maryland, Massa- 
chusetts, Mississippi, New Mexico, North 
Carolina, Ohio, Oklahoma, Oregon, South 
Carolina, Texas, Utah, Virginia, Washing- 
ton and West Virginia. 


In Arkansas, Louisiana, Massachusetts, 
Mississippi, New Mexico, North Carolina, 
Ohio, Oklahoma, Oregon, South Carolina, 
Utah, Virginia and Washington, the assess- 
ments made as of January 1 are for state. 
county and municipal purposes. In Florida, 
‘Georgia, Maryland and West Virginia, mu- 
nicipal taxes are separately assessed and 
variations from January 1 as an assessment 
date for municipal property tax levies are to 
be found. Variations from January 1 as an 
assessment date for municipal tax purposes 
are also permitted in Iowa and Texas. 


The mere physical presence, therefore, 
within one of these states of property owned 
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on January 1 gives rise to liability to the 
extent indicated, on the part of its owner, 
for ad valorem property taxes. Conversely, 
adelay in the acquiring of title to property 
already within the taxing state until after 
January 1, or a delay in bringing property, 
owned and located elsewhere, into the taxing 
state until after January 1, may be expected 
to postpone liability for such property taxes 
until the next recurring assessment date on 
the January 1 of the year following—in the 
absence, of course, of statutory provisions, 
as in Ohio, for the reporting of property ac- 
quired after the assessment date.’ 


An exception to the use of January 1 as 
an assessment date in the states mentioned 
above is that in ten of the nineteen states, 
stocks of merchants and, in some. instances, 
of manufacturers, are assessed at their 
average value during the preceding year.* 


There are several states which segregate 
intangible personal property for taxation by 
the state as of January 1 at comparatively 
low rates. Such intangible property ordi- 
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narily includes money on hand and on de- 
posit, accounts and bills receivable, bonds, 
stocks, etc. These states are Georgia, North 
Carolina ® and Virginia. Presence of a tax- 
payer within the taxing state on the assess- 
ment date, coupled with ownership of 
intangibles having a situs there and not 
taxed elsewhere *° would presumably require 
the reporting of such intangibles as of the 
assessment date, whereas a delay in enter- 
ing. the state until after the assessment date 
might obviate. the necessity of the filing of 
returns of such intangible personal prop- 
erty for at least a year. 


‘In Oklahoma, there is a similar segrega- 
tion of intangibles as of January 1 for local 
taxation at comparatively low rates in lieu 
of the usual ad valorem tax." 


1North Carolina imposes no state property 
tax levy on real or tangible personal property. 
(North Carolina CT (CCH Corporation Tax) 
Reports, { 20-002.) 

2In Florida, by constitutional amendment, 
no levy of ad valorem taxes on real estate or 
tangible personal property can be made for 
state purposes after December 31, 1940. (Flor- 
ida CT, {| 20-000.) 

3 Ohio General Code, Sec. 5368. 

* Arkansas, Florida, Iowa, Louisiana, Mary- 
land, New Mexico, Ohio, Oklahoma, South Caro- 
lina and Washington. 

5 The assessment date is December 31 in North 
Carolina. 


6 Wheeling Steel Corporation v. Fox, State 
Tax Commissioner et al., 56S, Ct. 773, 298 U. S. 
193, rehearing denied, 57 S. Ct. 4. 


7 Oklahoma Statutes, 1941, Title 68, Ch. 33. 
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Income Taxes 


A corporation, operating on a calendar 
year basis, which enters new states during 
the last few days of the current year, be- 
comes subject, in at least thirty states, to the 
filing of net income tax returns showing in- 
come received in those states during the 
year, which, in effect, means income which 
is related to those few days. These returns 
and the payment of any taxes due are usually 
required on the succeeding March 15 or 
April 15. The postponing of business ac- 
tivities and qualification until after Decem- 
ber 31 in any of these states would defer 
the preparation and filing of the corpora- 
tion’s first income tax returns and the remit- 
tance of its first income tax payment for 
a year. 


The states imposing such net income taxes, 
where January 1 may be considered such a 
factor with respect to corporations operating 
on a calendar year basis, are: Alabama, 
Arizona, Arkansas, California, Colorado, 
Connecticut, District of Columbia, Georgia, 
Idaho, Iowa, Kansas, Kentucky, Louisiana, 
Maryland, Minnesota, Mississippi, Missouri, 
Montana, New Mexico, New York, North 
Carolina, North Dakota, Oklahoma, Oregon, 
Pennsylvania, South Carolina, Utah, Ver- 
mont, Virginia and Wisconsin. 


It is true that in a single state the income 
tax which may be due, as related to the por- 
tion of the year prior to January 1, may be 
slight and the preparation of a single income 
tax return may in no way be burdensome. 
However, if several states, where January 1 
is such.a factor, are under consideration, the 
possibility of eliminating the necessity of the 
preparation of a number of such returns 
shortly after the company has become estab- 
lished in the states may be regarded with 
such favor by the company as to lead it to 
postpone the obtaining of authority and the 
commencement of business activities within 
the taxing states until after January 1. 


If the states include one or more where 
January 1 is such a “deciding date” with re- 
spect to property taxes, as well as income 
taxes, such a postponement may be doubly 
desirable. 


Parenthetically, as to corporations operat- 
ing on a fiscal year other than the calendar 
year, it will be appreciated that, for income 
tax purposes, the first day of the company’s 
fiscal year will be the “deciding date” for 
such a company which is comparable to the 
“January 1” of calendar year companies. 
Entry into any one of the states mentioned 
a month or less prior to the beginnjng of the 
fiscal year, of course, places such a company 
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in a position similar to that of a calendar 
year company entering a state during De. 
cember, with the result that the fiscal year 
company will be required to file an income 
tax report and pay an income tax shortly 
after the beginning of the fiscal year, cover. 
ing the portion of the preceding fiscal year 
in which activities were carried on and in. 
come received from the taxing state. 


There are certain other returns related to 
state income taxes, although not to the in- 
come taxes payable upon the corporation’s 
income, in connection with which January | 
is a decisive date, regardless of the date on 
which a corporation’s calendar or fiscal year 
closes. These are the returns of information 
and withholding at the source, concerned 
with payments of salaries, dividends, etc., to 
others within the taxing state, ordinarily 
required under its personal income tax laws. 
There are thirty-one states which require 
the filing of returns of information at the 
source and six states which require with- 
holding at the source in connection with pay- 
ments to non-residents. 

Entry, prior to January 1, into a state 
requiring such returns entails consideration 
of the filing of such returns within a few 
months after the close of the calendar year 
and of withholding and remittance of taxes 
withheld during the period prior to Janu- 
ary 1. Entry subsequent to January 1 will 
ordinarily postpone the filing of such returns 
for a year. Where withholding is required, 
it is naturally necessary to set up machinery 
to accomplish it as soon as payments are 
made to persons within the state. 

The states requiring the filing of returns 
of information at the source are Alabama, 
























Arizona, Arkansas, California, Colorado, 
Delaware, Georgia, Idaho, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maryland, 


Massachusetts, Minnesota, Mississippi, Mis- 
souri, Montana, New Mexico, New York, 
North Carolina, North Dakota, Oklahoma, 
Oregon, South Carolina, Tennessee, Utah, 
Vermont, Virginia and Wisconsin. 

The states requiring returns and payments 
of withholding at the source with respect to 
non-residents are California, Indiana, Iowa, 
Kentucky, Maryland and New York. With- 
holding is also required in Philadelphia, 
Pennsylvania, under that city’s income tax, 
in connection with payments to both resi- 
dents and non-residents of Philadelphia. 


Franchise Taxes 


January 1 is also an important date to be 
considered in connection with the filing of 
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franchise tax * returns and the payment of 
franchise taxes by a corporation which con- 
templates entering states imposing franchise 
taxes upon foreign corporations. There are 
eleven states in which, if qualification is 
effected and business commenced before 
January 1, franchise tax returns and the pay- 
ment of franchise taxes are required in the 
year which follows that January 1, whereas, 
if qualification to do business is effected and 
business activities are commenced shortly 
after January 1, the franchise tax return 
and the payment are not required until the 
succeeding year. 


States in connection with which Janu- 
ary 1 may be considered as such a “deciding 
date” are Kentucky, Maryland, Mississippi, 
Missouri, Nebraska, New Jersey, New Mex- 
ico, Ohio, Pennsylvania, Rhode Island and 
Virginia. 

The following additional observations 
may be made with respect to January 1 as 
a date affecting the payment of state fran- 
chise and license taxes of newly qualify- 
ing corporations in Alabama, Georgia and 
Michigan. 


In Alabama, foreign corporations qualify- 
ing between July 1 and December 31 of any 
year pay a one-half year’s franchise tax for 
that six months’ period. If the qualification 
and first intrastate business activities of a 
foreign corporation are delayed until after 
January 1, the payment of one-half year’s 
franchise tax, covering the preceding six 
months, will not be required to be made. 


Likewise, in Georgia, where foreign cor- 
porations, upon commencing intrastate ac- 
tivities between July 1 and December 31 
of any year, pay a one-half year’s license tax 
for that six months’ period, a saving of that 
half-year’s tax may be effected if the first 
intrastate business activities of a foreign 
corporation are delayed until after the 
January 1 immediately following the close 
of this period. 


In Michigan, a delay in the qualification 
of a foreign corporation, until after Janu- 
ary 1 will affect the size of the payment of 
the franchise tax due during the succeeding 


July and August. Qualification subsequent 
to January 1 will limit the payment of that 
first franchise tax to $10 (Sec. 10135.82(m), 
C. L. 1929), whereas qualification prior to 
January 1 requires that the first franchise 
tax payment due during the following July 
and August be payable at the rate of two 
and one-half mills upon each dollar of 

8 “Franchise tax’’ is here used in a broad 
sense, so as to embrace an annual license tax 
or an annual registration fee. 
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paid-up capital and surplus allocated to 
Michigan. (Sec. 10140, C. L. 1929.) 


Annual Reports 


There are nine states in which annual 
corporation reports will be due shortly after 
January 1 if a corporation is licensed as 
a foreign corporation and commences busi- 
ness activities within the state prior to that 
date. These states are Colorado, Illinois, 
Louisiana, Maryland, Minnesota, Montana, 
Nevada, New Hampshire and North Da- 
kota. On the other hand, if qualification as 
a foreign corporation and the commence- 
ment of business activities are delayed until 
after January 1, a postponement of the filing 
of these annual corporation reports may be 
anticipated until the following year. 


While the fees which would be payable 
in connection with the filing of such annual 
corporation reports are not large, it may 
be thought worth while to give considera- 
tion to the convenience of being relieved 
from the preparation of several such reports 
immediately after qualification if entry into 
more than one of the states requiring such 
reports is contemplated. 


Chain Store Taxes 


In eleven of the states which impose chain 
store taxes, renewal of licenses obtained 
upon opening stores is required on or before 
the succeeding January 1. A reason for 
those about to open stores in these states to 
give consideration to a delay in doing so 
until after January 1 is that ordinarily such 
chain store licenses are obtained upon the 
opening of a store and expire upon the suc- 
ceeding December 31. 


Thus, if a license is obtained early in 
December, it is required that it be renewed 
on or before the January 1 immediately fol- 
lowing, whereas chain store licenses ob- 
tained after January 1 need not be renewed 
until January 1 of the next year. The eleven 
states referred to are Alabama, Colorado, 
Georgia, Idaho, Indiana, Kentucky, Missis- 
sippi, Montana, South Dakota, Texas and 
West Virginia. 


Occupation License Taxes 


The considerations with respect to Janu- 
ary 1, outlined as to chain store license taxes, 
may have application to occupation license 
taxes generally in five of the Southern states, 
where many of such occupation licenses are 
renewable on or before January 1. These 
states are Georgia, Louisiana, Tennessee, 
Texas and Virginia. If the initial license 
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is secured after January 1, renewal need 
not be effected until a year later, whereas if 
the initial license is obtained during De- 
cember, a renewal will be required within a 
4month, if the license is of a type which ex- 
pires on December 31. 


Sales Taxes 


In five states which impose sales: taxes, 
Alabama, Arizona, Mississippi, Missouri and 
West Virginia, there are annual sales tax 
returns, due in most instances before the 
close of January, supplementing the regular 
monthly or quarterly returns. These annual 
returns are due if taxable activities have been 
carried on in the state prior to January 1, 
and, naturally, their filing may be postponed 
for a year if such activities are delayed until 
after January 1. In Ohio, where licensed 
vendors file a semi-annual return on or be- 
fore January 31 and July 31, there is a post- 
ponement of the January 31 return where 
taxable sales are first effected after Janu- 
ary 1. 


In Alabama, Colorado and Utah, the sales 
tax licenses obtainable upon commencing 
business, are renewable on the January 1 
following. A license obtained in January 
therefore runs for practically a full year, 
whereas one secured in December must be 
renewed within a month. 


From what has been said above concern- 
ing January 1 as a decisive tax date with 
reference to various state taxes, from prop- 
erty taxes to sales taxes, it will be appre- 
ciated that it is not unusual for counsel, 
acting for companies which are planning to 
enter new states toward the end of a calen- 
dar year, to find, upon investigation, that 
considerable accounting work by his client 
corporations may be eliminated, and that 
the first payment of certain taxes and fees 
may be deferred for a year if it is found 
feasible to delay business activity and qualifi- 
cation until immediately after the close of 
the current calendar year. 


Withdrawal Before and After 
January 1 


It may be said, speaking broadly, that the 
general principles previously outlined with 
regard to January 1 as a “deciding date” 
operate in reverse, in many instances, where 
withdrawal from a state is contemplated 
toward the close of a calendar year. 


Let us assume a corporation which has 
been licensed to do business in a state ceases 
business activities there and withdraws prior 
to January 1. There are certain annually re- 
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curring tax reports and taxes which will not 
be expected from such a corporation with- 
drawing before January 1. Liability for 
these reports and taxes will, however, arise 
if the company extends its stay in the state 
into the new year. 


Among the 32 jurisdictions which impose 
net income taxes upon foreign corporations, 
there are at least 15 states where the filing 
of income tax returns, covering income not 
previously reported, will be found required 
as a condition of formal withdrawal from 
the state.’ Therefore, if a corporation, which 
contemplates withdrawal, remains within 
one .of these states after January 1, there 
will be required of it, if it is on a calendar 
year basis, before withdrawal can be con- 
summated, not only a return and payment 
for the preceding calendar year, but an addi- 
tional return and payment covering the frac- 
tional portion of the new year during which 
the company remains in the state.” The 
preparation and filing of this additional re- 
turn are, of course, not necessary if business 
is discontinued within the state and with- 
drawal is effected prior to January 1. 


In the remaining 17 states, a technical lia- 
bility exists for the filing of income tax re- 
turns for the preceding calendar year and 
for any period beyond January 1 during 
which a corporation may remain within the 
state, although the preparation and filing of 
these returns may not be required before 
formal withdrawal may be effected. 


Where, toward the end of a year, such a 
foreign corporation contemplates withdraw- 
ing from a state in which it has been licensed 
to do business, it may find that, by effecting 
withdrawal before January 1, it may not be- 
come liable for the filing of a franchise tax 
return and the payment of a franchise tax for 
the year in which that January 1 is the open- 
ing day. For instance, in Ohio it is pro- 
vided by statute: 


“No domestic corporation may dissolve, 
nor may any foreign corporation withdraw 
or retire from business in Ohio, after Janu- 
ary lst in any year without having made a 
franchise tax report to the tax commission 
of Ohio,” and having paid or secured the 





® California, Connecticut, Georgia, Kansas. 
Kentucky, Louisiana, Maryland, Massachusetts, 
New Mexico, New York, North Carolina, North 
Dakota, Pennsylvania, Utah and Virginia. 

%” California and Utah are exceptions so far 
as the necessity of filing an additional return 
covering the fractional portion of the new year 
is concerned. 


11 Now the Department of Taxation. 
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tax thereon, for the year in which such dis- 
solution or withdrawal occurs.” ” 


Other states in which a similar practice 
obtains are Georgia, New Jersey, New Mex- 
ico, New York and Pennsylvania. 


In the 19 states in which tangible personal 
property is assessed as of January 1,” the 
mere withdrawal from the state or the ceas- 
ing of business activities there prior to that 
date, would not, of course, remove liability 
for property taxes in connection with prop- 
erty remaining there on January 1 and still 
owned by the corporation. Disposal of the 
property before that date, or its removal to 
a jurisdiction where a later assessment date 
prevails, would, however, remove the neces- 
sity of reporting such property as taxable 
within the state from which withdrawal 
might be contemplated. 


There are eleven of the states which im- 
pose chain store taxes in which renewal of 
licenses is required on or before January 1 
of each year. These states are Alabama, 
Colorado, Georgia, Idaho, Indiana, Ken- 
tucky, Mississippi, Montana, South Dakota, 
Texas and West Virginia. 


If a foreign corporation which contem- 
plates withdrawal from one of these states 
ceases business activities within it and with- 
draws prior to January 1, questions relative 
to liability for chain store taxes for the year 
beginning with that January 1 should not 
arise. 


The conclusion reached with regard to 
the renewal of chain store taxes may be re- 
garded as having application to occupation 
license taxes generally in five of the South- 
ern states, where many of such occupation 
license taxes are renewable on or before 
January 1. These states are Georgia, Louisi- 
ana, Tennessee, Texas and Virginia. 


Should a foreign corporation, contemplat- 
ing withdrawal from one of these states cease 


2 Sec. 5495-2, as amended by S. B. No. 222, 
Laws of 1931. 

8 Arkansas, Florida, Georgia, Iowa, Louisiana, 
Maryland, Massachusetts, Mississippi, New 
Mexico, North Carolina, Ohio, Oklahoma, Ore- 
gon, South Carolina, Texas, Utah, Virginia, 
Washington and West Virginia. 


business activities within it and withdraw 
prior to January 1, questions concerning 
possible liability for occupation license taxes, 
which are renewable on that date, may be 
expected to be eliminated. 


In three states, Alabama, Colorado and 
Utah, sales tax licenses are renewable an- 
nually on January 1. Therefore, the exten- 
sion of business activities in one of these 
states beyond January 1 would entail the re- 
newal of such licenses, whereas the cessa- 
tion of business within the state prior to 
January 1, coupled with formal removal from 
within its borders would, of course, make 
consideration of renewal unnecessary. 


Tax Clearances 


There are twenty-four states which re- 
quire that tax clearances be obtained before 
withdrawal of a foreign corporation can be 
effected. These states are Arizona, Cali- 
fornia, Connecticut, Georgia, Indiana, Kansas, 
Kentucky, Louisiana, Maryland, Massachu- 
setts, Michigan, Minnesota, Missouri, New 
Jersey, New Mexico, North Carolina, North 
Dakota, Ohio, Pennsylvania, Utah, Virginia, 
Washington, West Virginia and Wyoming. 
In some of these, the tax clearance is lim- 
ited to one type of tax, such as, for instance, 
the franchise tax in California, Kansas and 
New Jersey. In most instances, however, at 
least two or three types of taxes are included 
and in several the filing of annual reports 
and clearance of compliance with all unem- 
ployment insurance provisions may also be 
required, as is true in connection with un- 
employment insurance requirements in Indi- 
ana, New Mexico, Ohio, Pennsylvania and 
West Virginia. 


Where the withdrawal of a foreign corpo- 
ration from a state in which it has been 
authorized to do business, is contemplated 
before the end of a calendar year, experience 
has taught that it is highly advisable, in most 
states, to initiate the withdrawal proceedings 
as early as practicable, lest it be found im- 
possible to consummate such steps before 
the end of the year, due to conditions im- 
posed by the states involved. [The End} 


——_ ror 


Anglo-French Tax Treaty 


Prewar tax negotiations between the United Kingdom and France culminated 
in Paris on October 19 with the signing of an agreement to prevent double taxa- 


tion. 


The agreement contains provisions relating to the taxation of United 


Kingdom companies with subsidiaries in France, and provides for reciprocal 
exemption from income tax in certain cases and for the reciprocal grant of 


personal allowances. . 


A Decisive Tax Date 





N MAKING DECISIONS TODAY, 

management must consider many factors. 
There are questions of availability of ma- 
terials, plant layout, labor relations, mar- 
kets, financing and many others. When it 
comes to top management, however, there 
is today one factor which is probably more 
important than any other taxes. 


An additional dollar of sales may finally 
result in additional net profit of five or ten 
cents after costs, expenses and taxes have 


been deducted. A dollar saved in costs 
may result in a net saving, after taxes, of 
only fifteen or twenty cents. But a dollar 
saved in taxes usually means a full dollar 
of additional net profit. With a top indi- 
vidual federal income tax rate of 94% and 
a top corporation rate of 8514%, the im- 
portance of taxes to management is obvious. 


The end of the war ushered in a period 
of rapid and extensive changes in our social 
and economic order. The atomic bomb is 
said to have introduced a new era in the 
world—an era in which many of our old 
ideas will have to be discarded. We know 
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that there will be many changes and that 
some of them will affect our pocketbooks 
and our taxes. This seems to be an appro- 
priate time, therefore, to review the pre- 
vailing trends in taxation and try to see 
where we are heading. If management 
knows what to expect, it can at least plan 
its course of action with some confidence, 
whether the future be bright or dark. 


Major Trends 


It seems to me that there are seven 
trends in taxation today which are of par- 
ticular interest to management. They are 
as follows: 

1. Some reduction of tax rates generally 
from the high level now prevailing 

2. Continuation for an indefinite period of 
a high level of total taxes—much higher 
than prewar 

3. Placing of the major share of the tax 
burden on individual taxpayers 

4. Tax relief for corporations, requiring 


them to bear relatively less of the total tax 
burden 
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When it comes to top management, says 
this Los Angeles CPA, there is today one 
factor which is probably more important 
than any other—taxes. If management 
knows what to expect, it can at least plan 
its course of action with some confidence. 


Taxation Trends 


eManagement Standpoint 


By RUSSELL S. BOCK 


5. Emphasis on business incentives in 
taxation 


6. Extension of the carry-over principle 
in the tax law 


7. The increasing ineffectiveness of tax’ 


saving “schemes” of various kinds 


Reduction of Rates 


With the end of hostilities and the ter- 
mination of our huge war production pro- 
gram, our thoughts naturally turn to tax 
reduction. In the Revenue Act of 1945 just 
passed by Congress, tax rates generally 
were reduced for the first time in nearly 
twenty years. The reductions will become 
effective in 1946. To illustrate the extent 
of these reductions as they apply to indi- 
viduals, following are a few examples. The 
examples all assume a married couple, with 
two dependents.” 


1The tax shown is based on the assumption 
that the income is taxable entirely to the hus- 
band. If the income were community, the tax 
in each case would be less and the reduction 
would also be somewhat less. 


Taxation Trends 


Tax Reduction 
Under New Law 
Per 
Cent 


41%, 
166 22 
383 17 

1,179 12 

6,264 9 


Tax 
Old 


Law 


Net 


Income 


$ 2,500 
5,000 
10,000 
25,000 
100,000 


New 
Law Amount 
160 95 65 
755 589 
2,245 1,862 
9,705 8,526 
68,565 62,301 


It may be seen from these examples that 
the greatest reduction percentagewise will 
go to those in the lowest income brackets. 
This is a trend which I believe will con- 
tinue to some extent, since the prevailing 
philosophy seems to be that tax relief must 
be granted especially to the lowest income 
groups so as to increase mass purchasing 
power. On the other hand, I believe also 
that those in the highest brackets will be 
granted some further relief. 


Corporations are also granted reductions 
for 1946 in the new law. The excess profits 
tax, with its 8534% rate, has been elimi- 
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nated entirely. The capital stock tax and 
the related declared value excess-profits tax 
have also been repealed. I am sure that no 
tears will be shed over the elimination of 
the annual guessing game which was in- 
volved in the capital stock tax, even though 
in retrospect we may admit that there was 
an element of fun in trying to outguess 
business conditions, the tax law, the Gov- 
ernment and the many other factors, even 
including the weather, which might affect 
profits. The corporation income tax rates 
have also been reduced. The rates on the 
first $25,000 of income have been reduced 
by four percentage points, and the rate on 
income of $50,000 and over has been re- 
duced by two percentage points, from 40% 
to 38%. 


New Tax Law Expected in 1946 


The reductions we have been discussing 
are effective in 1946. Congress is definitely 
planning on another new tax bill some time 
next year and that bill is expected to 
contain some further reductions. Such reduc- 
tions probably will not be effective, how- 
ever, until 1947. Some reduction could 
take place next year, effective retroactively 
to January 1, 1946, but this appears unlikely 
and I would not anticipate it in present 
planning. The present policy of Congress 
seems to be to make tax changes effective 
only prospectively and not retroactively. 


There are some things which manage- 
ment can do to take advantage of this trend 
toward reduced tax rates. For example, 
losses can be taken before the end of the 
year while the present high rates are still 
in effect. Possibly there are items of equip- 
ment which could be sold or abandoned, or 
other losses which could be taken by proper 
action at this time. Another possibility is 
in accelerating amortization of so-called 
“emergency facilities” covered by certifi- 
cates of necessity. The law provides for a 
regular write-off period of five years for 
such facilities; this period can now be short- 
ened in most cases, however, because on 
September 29, 1945, the President issued a 
proclamation declaring the end of the emer- 
gency period for purposes of amortizing 
these facilities. Taxpayers are now privi- 
leged to elect to write off their facilities 
over the period ending with the month of 
September, 1945, which in most cases will 
charge the entire cost against income sub- 
ject to high wartime tax rates. In such 
cases the taxpayer can obtain a refund of 
taxes paid for prior years, with interest, and 
if he wants to, he can file a special form and 
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obtain his refund within ninety days. The 
election to use the shortened amortization 
period must be made before December 28, 
1945. Another possibility for tax saving 
is in deferring the realization of income 
until next year when the lower rates will 
be in effect. This, of course, cannot be done 
in all cases, but under some circumstances 
it can’ be done in an entirely proper man- 
ner, especially by taxpayers who use the 
cash receipts and disbursements basis of 
accounting. 

In considering the possibility of taking 
advantage of the reduction in rates, I want 
to give a word of warning because of the 
carry-back provisions of the law. Both 
the loss carry-back and the excess profits 
credit carry-back have been left in the law 
for next year. As a result of the operation 
of the carry-back provisions, it is quite 
possible that in some cases the tax benefit 
of an expense deduction next year may be 
as great as it would be this year. The 
benefit may even in some cases be greater 
in 1946 than in 1945. These provisions are 
too complicated to discuss in detail here, 
but remember that the effect of any action 
you take should be carefully checked be- 
forehand. 























Continuation of High Level 
of Total Tax Burden 


In spite of the prospects for some tax 
reduction we must recognize the fact that 
our, total tax burden is going to remain 
high for an indefinite period. Our Federal 
Government’s needs in the future are going 
to be much greater than they were before 
the war. A few figures will quickly dem- 
onstrate this point. 


Prior to 1940 our Federal expenditures 
reached a peak between $8,000,000,000 and 
$9,000,000,000 per year. During the war 
our expenditures reached $100,000,000,000 
per year. This level is, of course, being 
rapidly reduced, but it is expected that a 
normal postwar level will not be reached 
for another two or three years. When the 
postwar level is reached, there is every rea- 
son to believe that it will be at least 
$20,000,000,000 per year. Many estimates 
have even run considerably higher than this. 
It is obvious that our requirements will 
amount to about this much, when you con- 
sider the plans for a greatly expanded mili- 
tary establishment and the greatly increased 
cost of carrying our national debt. By the 
end of the reconversion period the debt will 
amount to about $300,000,000,000. This, in- 
cidentally, amounts to about $2,000 for 
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every man, woman and child in the United 
States. Even at present low interest rates, 
the cost of carrying this debt alone will 
amount to about $6,000,000,000 per year. 


It has been estimated that the total tax 
revenues in 1947, on the basis of the new 
rate schedules just passed by Congress, will 
amount to a little over $25,000,000,000, 
which is not much more than our expected 
expenditures of $20,000,000,000 or more. 
This situation does not leave a great deal 
of room for further reductions unless we 
have an expansion in business activity and 
income beyond anything we can reasonably 
expect at this time. It follows that we 
cannot expect, for several years at least, 
much reduction in taxes beyond that pro- 
vided in the Revenue Act of 1945. 


Major Part of Tax Burden 
on Individual Taxpayers 


Realizing that we are to have a high level 
of total tax burden, the next question is 
where that burden will fall. I believe that 
the major part of it will fall on individual 
taxpayers, largely in the form of the income 
tax, and that it will bear most heavily on 
the middle and lower middle income group. 


In the first place, it is elementary that the 
income must be taxed where we find it. 
The great bulk of the total income which 
can be taxed is in the hands of individuals. 
There is of course also a substantial amount 
of potentially taxable income in the hands 
of corporations, but it is relatively much 
less in amount and, furthermore, the trend 
seems to be to lighten the burden on cor- 
porations, as we shall discuss in a moment. 
It follows that the burden must be borne 
largely by individual taxpayers. 


A study of available statistics shows that 
avery great proportion of the aggregate 
income received by all individuals goes to 
those in the lowest income brackets. The 
easiest way to raise a lot of revenue would 
be to tax heavily this low income group. 
There are reasons to believe, however, that 
this group will not be taxed as heavily as 
might be done from the standpoint solely 
of revenue needs. In the first place, it is 
not politically feasible to place the burden 
very heavily on the mass low income group. 
In the second place, there is a substantial 
body of opinion which holds that this group 
must not be taxed too heavily lest its mass 
purchasing power be impaired with detri- 
mental results to the whole economy. 


The total income in the hands of the very 
high income groups is relatively small in 
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relation to the total of all groups. Although 
it is politically feasible to “soak” the high- 
est bracket taxpayer, I believe that he will 
receive some relief along with the lowest 
income group. It is being increasingly, rec- 
ognized that tax rates which approach 100% 
constitute a damper on incentive and initia- 
tive. When this fact is generally accepted 
and it is realized that substantial cuts can 
be made in the highest bracket rates with 
a negligible effect on the revenue, I believe 
that the high income group will be granted 
a reduction from the tax rate of 86%, 
under the bill just passed, to a top rate in 
the neighborhood of 75% or possibly some- 
what less. 


Well then, you may ask, if the lowest 
income group and the highest income group 
are both to get tax relief, who is going to 
pay these high taxes of the future? I’m 
afraid the answer to that is that the money 
will have to come from the only group that 
is left—the middle and lower middle income 
group. 


Reduction of the Tax 
Burden on Corporations 


During recent years corporations have 
seemed to be the “goat” of the tax laws. 
As a result of the severe taxation of corpo- 
rations, many of them have been dissolved 
and businesses have been operated as part- 
nerships. This trend seems now to have 
been reversed, and instead we have a trend 
where the tax treatment of corporations is 
becoming more favorable as compared with 
individuals and partnerships. We have al- 
ready seen an indication of this trend in 
the bill just passed, whereby corporations 
are completely relieved of three onerous 
taxes and are granted a reduction in the 
rates of a fourth. 


Another indication of this trend is the 
increasing sentiment for elimination of the 
double taxation of corporate income. Un- 
cer the present law income of a corporation 
is first taxed to the corporation and then 
when it is distributed to the stockholders, 
it is again taxed in their hands. There has 
been increasing recognition recently of the 
inequity inherent in this situation, and many 
have proposed that something be done about 
it. There is also increasing recognition of 
the fact that this double taxation has an 
undesirable economic effect in that it en- 
eourages debt financing, whereas most econ- 
omists agree that equity financing should 
be encouraged. There has been evidence 
recently of an interest in this subject in 
Congress, and it appears quite likely that 
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something will be done about it in the 
tax bill next year. 


Those who propose elimination of the 
double tax on corporate income have dif- 
ferent ideas as to the method which should 
be used to accomplish this relief. One 
suggestion is to relieve corporations of tax 
entirely. This plan is open to many objec- 
tions and is probably not politically feasible 
anyway. Another suggestion is to relieve 
the stockholder entirely of any tax on divi- 
dends received. This also is open to serious 
objections and is probably not a feasible 
solution from a political standpoint. A 
third possibility which has been suggested 
is to tax both the corporation and the stock- 
holder but to give the stockholder some 
kind of a credit against his tax in recogni- 
tion of the tax already paid by the corpo- 
ration. Thus, if the corporation tax rate 
were 25%, the stockholder might be relieved 
of tax on his dividends except to the extent 
that he is subject to a rate higher than 25%. 
This method, possibly with modifications, 
seems to offer a workable solution to the 
problem. Regardless of the method used, 
however, the significant fact is that there 
will probably be some relief in the near 
future from the double taxation of corpora- 
tion income. The corporation is no longer 
the “goat.” 


Emphasis on Business 
Incentives in Tax Laws 


Another trend which I think is of par- 
ticular interest to management at this time 
is the tendency to emphasize business in- 
centives in our tax laws. There has been 
increasing sentiment to the effect that we 
must stimulate and encourage business so 
as to provide more jobs and more buying 
power. Many groups with varied interests 
have come to the realization that this en- 
couragement is essential if we are to have 
the high level of production and employ- 
ment which is necessary to maintain our 
economy and to accomplish full employ- 
ment. Among those who have endorsed 
the principle of providing incentives for 
business are Henry Wallace and some of 
the spokesmen for labor. 


The Tax Adjustment Act of 1945, which 
was enacted in August of this year, was 
largely what might be called an “incentive” 
bill. Its purpose was to encourage business 
during the reconversion period by making 
cash available earlier than it otherwise 
would have been. This bill makes the ex- 
cess profits tax postwar refund bonds, 
which were originally payable several years 
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after the end_of the war, payable upon de. 
mand of the taxpayer at any time after 
January 1, 1946. As to 1944 and 1945 taxes, 
the 10% credit is deducted from the tax 
currently payable instead of being paid and 
then later refunded. The Act also pro. 
vides for extension of time for payment of 
taxes which are due in cases where the tax- 
payer has reason to expect that he will have 
a carry-back which will entitle him to a 
refund. By this procedure the taxpayer is 
saved the necessity of paying the taxes 
which are due and then waiting for the re- 
fund to which he is entitled. Another pro- 
vision of the Tax Adjustment Act makes 
it possible for a taxpayer to obtain a re- 
fund in connection with a loss or excess 
profits credit carry-back within a period of 
ninety days from the time the claim is filed. 
Under the old procedure the taxpayer usu- 
ally had to wait years to have a refund 
claim acted upon; under the new procedure 
the Commissioner is required to pay the 
refund within ninety days on the basis of a 
quick examination of the claim, subject to 
any necessary adjustment later when the 
returns involved are finally examined. ‘This 
principle of the quick refund has also been 
applied to the refunds due when amortiza- 
tion of emergency facilities is accelerated 
because of the Presidential Proclamation 
ending the emergency period for this pur- 
pose. Such refunds also may be obtained 
within a period of ninety days from the 
time the claim is filed. These particular 
claims must be filed within a period of 
ninety days after the Commissioner of In- 
ternal Revenue is notified of the taxpayer's 
election to take advantage of the accelera- 
tion procedure. 


Incentive taxation may take many forms. 
Mere reduction in rates, where applied to 
taxpaying groups who will thereby be en- 
couraged to venture and risk, is a form of 
incentive. Although our tax legislation of 
the future may not contain many special 
provisions which are enacted solely for in- 
centive purposes, I believe that an effort 
will be made in any legislation that is 
passed to provide a tax framework which 
is favorable to business and which will 
stimulate production and employment. 


Extension of the Carry- 
Over Principle 


Still another trend in taxation which I 
think is of particular interest to manage- 
ment is the tendency to extend the prin- 
ciple of permitting the taxpayer to carry 
forward (or backward) losses, deductions, 
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or credits to apply against income of other 
years. The basic idea of these provisions 
is to accomplish more or less of an aver- 
aging of income or other items over a 
period of years so as to avoid, so far as 
possible, taxing more than the real income 
over a long period. 


The tax law now contains several types 
of carry-overs, most of which have been 
enacted in recent years. First, and most 
important, there is the carry-over and carry- 
back of operating losses. Under this pro- 
vision losses of one year may first be car- 
ried back to apply against the income of 
the second preceding year. If the loss is 
more than sufficient to absorb the income 
cf the second prior year, anything that is 
left over can be applied against the income 
of the first prior year. If there is still any 
unused loss it can be carried forward to 
the first year subsequent to the year of loss, 
and if there is then still an unused balance 
it can be carried forward to the second year 
after the year of the loss. 


Another type of carry-over included in 
the present law is the carry-over and carry- 
back of unused excess profits credit. The 
principle here is that if in any year the ex- 
emption which is allowed for excess profits 
tax purposes is not needed in that year, the 
exemption not used is carried back and 
added to the exemption otherwise available 
for the second preceding year. Like the 
loss carry-over and carry-back, it can be 
used in the first prior year to the extent 
it is not entirely absorbed in the second 
year back and can be carried forward to the 
first or second subsequent years if it is not 
entirely absorbed in the carry-back. 


Another carry-over included in the pres- 
ent law is the carry-over of capital losses. 
Such losses can not be deducted at all by 
ccrporations except to the extent that they 
can be used to absorb capital gains and 
can be deducted by individuals to only a 
limited extent. The carry-over permits non- 
deductible capital losses to be carried for- 
ward for five years to apply against any 
gains realized during that period. The 
carry-over principle is also applied to divi- 
dends paid, where this factor enters into 
the tax computation; at present this applies 
Principally to personal holding companies. 
Still another carry-over is provided in con- 
nection with the limitation on the annual 
deduction for contributions to employees’ 
pension and profit sharing plans. 


Carry-overs of various types have been 
in the law for some time, but the carry- 
backs which have been described above 
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are an innovation of the war period, having 
been introduced in 1942 with the general 
idea of permitting taxpayers to ° offset 
against wartime income, expenses and 
losses incurred during the period shortly 
after the end of the war. Since the carry- 
backs were provided for a special purpose 
in connection with the war, it is reasonable 
to expect that they will be eliminated within 
the next year or two. These provisions are 
complicated and difficult to administer and 
there. probably will not be much pressure 
to retain them. The excess profits credit 
carry-back is already scheduled to go out 
at the end of 1946 under the new law just 
enacted. As to the loss carry-back we may 
expect it to bow out also in the tax bill 
next year, probably effective in 1947. 


Although the carry-backs will probably 
be eliminated in the near future, the prin- 
ciple of carry-overs seems now to be well 
established in our tax law and there is rea- 
son to believe that the carry-forward of 
operating losses will be extended somewhat 
at the time the carry-back is eliminated. 
Several authorities have suggested that the 
carry-forward of losses be extended from 
two years to five years. Such extension 
would be particularly helpful to new busi- 
nesses, since it would assure them that even 
if they have a period of several years of 
losses in getting started they will be able 
to obtain some tax benefit from the losses 
by carrying them forward to apply against 
future profits. It would also be of special 
interest to taxpayers with widely fluctuat- 
ing profits or unusual profits cycles, since 
the present carry-over provisions are not 
always adequate in such cases. 


Ineffectiveness of Tax 
Saving Schemes 


When management is thinking of taxes 
the question often asked is: What can we 
do to reduce them? In too many cases the 
answer has been in the form of an arrange- 
ment or scheme of some kind set up solely 
for the purpose of reducing taxes. In a 
great many of these cases the Bureau of 
Internal Revenue and the courts have 
looked through the form of the transaction 
to see whether in substance it was a legiti- 
mate business transaction or merely a tax 
saving device. Where it has been decided 
that the transaction was not bona fide or 
lacked a business purpose, the tendency has 
been to ignore it and treat it for tax pur- 
poses as though it had not happened at all. 
In considering any plan for accomplishing 
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tax savings today it is important to keep in 
mind this trend. 


One case of the type just mentioned in- 
volved a corporation which had made ar- 
rangements for sale of certain of its prop- 
erties. Realizing that the sale would result 
in a taxable gain to the corporation the 
stockholders quickly liquidated the corpo- 
ration, distributed the property to them- 
selves in liquidation and sold it as individuals. 
The Supreme Court ignored the liquidation 





































Another example of the tendency to 
nullify the effectiveness of transactions 
which are intended solely for tax saving 
purposes is the relatively new provision con. 
tained in Section 129 of the law to prevent 
acquisition of corporations for the purpose 
of obtaining excess profits tax exemption 
or other tax benefits. Until this provision 
was enacted in February, 1944, there was 
a great deal of activity in buying up inac. 
tive corporations so as to get the benefit 
of their excess profits tax exemption or 





























2 H 
and held that the sale was in effect a sale} 4. carry-overs, but this loophole was def: tk 
by the corporation and that the corporate nitely closed by the new provision. oendi 
tax would have to be paid. : 
April 
Another recent case in which the tax- Tax Saving Still Possible a 
ioe 2 - whic 
payers attempt to save taxes was defeated Although the tendency has been to make he t 
involved a recapitalization of a corporation. . . the 
soul : . : in.effective many of the arrangements by 1 
[his corporation called in one-half of its yee : 4 resu 
: : : _ Which taxpayers have tried to reduce their bel 
outstanding common stock and issued bonds as 7 : : eloy 
: : é taxes, it is still possible to do things to 
in exchange. By this means the corporation os ae : 
: ; reduce tax liability and in many cases they 
became entitled to a deduction for bond ’ 
: a : may be done successfully even though tax 
interest, whereas before the dividends paid : ; : : 
Saving is the primary motive. We should 
to stockholders had, of course, not been de- : 
é s remember, however, that such a transaction 
ductible. The stockholders treated their Dee : iP Tota 
must ordinarily have a definite business ole 
exchange of stock for bonds as a non-tax- ; f 
; > : ; purpose and must not be designed solely 0 
able transaction on which no income was . : 
a» a tax saving scheme. It is probably a 
reported. The Tax Court held, however, ; 
: F good general rule that nothing should be 
that the transaction lacked a business pur- : Re ag wine 
done unless it has some business justifica- 
pose and that the value of the bonds re-_ .. : : : 
é tion aside from pure tax considerations. 
ceived by the stockholders was to be taxed . , : ; ‘ 
to them as ordinary income on the theory We are in a period of rapid change. We 
that it represented a distribution of surplus. ope that one of the changes will be a sub- 
stantial reduction in taxes, but if we are — Tot: 
Another type of transaction which has _ realistic we know that we must not expect o! 
been subject to special attack by the Gov- a great deal in over-all reduction of the tax 
ernment and the courts in recent years has burden. About all that management can 
been the setting up of family partnerships. do to protect itself in this situation is to 
Many individuals have taken their wives or keep informed of the changes that occur E 
children in as partners so as to divide the and ascertain what the effect of these 46° 
income and have it reported in two or more changes will be. It is encouraging to note, § this 
returns where it would be taxed at low however, that the prevailing trends indi- § the 
bracket rates. Although there is some con- cate that management may anticipate more § unt 
flict in the decisions in these cases, the gen- respect for its point of view in the future eal 
eral rule seems to be that where the family than in the recent past and may expect 43. 
partnership is set up purely as a tax saving enactment of tax legislation that will pro- bee 
scheme to reapportion the income within’ vide incentives for management to reach Tes 
the family unit it will be disregarded for a level of production which has never be- the 
tax purposes. fore been attained in peacetime. [The End] Th 
see 
> a s 
thi 
J ‘ . fr 
New Withholding Receipt Form. W-2 ine 
The Treasury has issued a revised withholding receipt form W-2, simplified th 
and rearranged so as to prove better in actual use. Employers should use up the | 
old forms they have on hand, but new orders should be for the new revised forms. wl 
Specialty printers and business supply houses will have them available, and they mi 


can be obtained, free of charge, at local collectors’ offices about October 1: 
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By NORMAN CRUMP, Financial Editor of the London “Sunday Times” 


Pipeline to British Industry 


J BRITISH TREASURY has issued 
the returns of national revenue and ex- 
penditure for the six months running from 
April 1 to September 30, 1945. This period 
represents the first half of the financial year, 
which ends on March 31, 1946. Comparing 
the two years 1944-45 and 1945-46, the broad 
results for the first half of each year are as 
below: 
Revenue 


First Half of 
1944-45 1945-46 
(£ million) 
1,363 
of which 

Income Tax 448 
Excess Profits Tax.. 215 
Customs oo 279 
Excise 264 


Expenditure 


2,751 

of which 
Debt Interest 231 
Supply Services 2,511 


Estimated revenue for the whole of 1945- 
46 was £3,265 millions, and 41.7 per cent of 
this amount has so far been collected. Since 
the year’s income tax does not fall due 
until next January, it is clear that revenue 
is coming in well. In fact, by a year ago 
43.1 per cent of the 1944-45 revenue had 
been collected, and six months later the 
results of the complete year showed that 
the estimated revenue had been exceeded. 
This year the yield of excess profits tax 
seems a little disappointing, and there is also 
a slight falling off in customs revenue. If 
this meant that people were spending less 
freely, it would not be a bad thing; but the 
increase in the excise yield rebuts that 
theory. 

On the expenditure side, supply services, 
which include both the costs of the war and 
most of the general costs of government, 
show a saving of £211 millions compared 
with the first half of 1944-45. When it is 
remembered that the past six months have 


Pipeline to British Industry 


been largely a period of war, this saving 
(cqual to £422 millions a year) is reasonably 
reassuring. Even though World War II is 
over, much quasi-war expenditure remains. 
Service men and women must be brought 
home, demobilized and given their demo- 
bilization leave on full pay. Service gratui- 
ties must be paid, and so must compensation 
to owners of requisitioned property. Above 
ali, there are the costs of the occupation 
forces in Europe and the Far East. These 
will, of course, be offset, such as the pro- 
ceeds of sales of surplus war stores, the 
sale or leasing of factories, and so on. But 
if the year’s expenditure shows a saving of 
£600 millions for 1944-45, the government 
will have done well. 


The increase in the cost of national debt 
interest was inevitable. Taking the national 
debt at £21,000 millions, the half-year’s in- 
terest cost of £231 millions equals only 2.2 
per cent. The cheap money policy has saved 
the nation hundreds of millions during the 
war. 


In spite of the falling-off in expenditure, 
there is still a large deficit. For the past 
six months it is £1,388 millions. Therefore, 
the need for the public to save and subscribe 
to government loans is as urgent as it was 
in wartime. ‘It is an essential instrument in 
limiting purchasing power to the available 
supplies of goods,’ and so in preventing the 
development of inflation. 


The end of World War II, the general 
election and other events deferred the 1945 
savings campaign until the autumn. Now, 
under the description “Thanksgiving Weeks,” 
it is in progress up and down the country. 
Present reports are that money is coming 
in well, despite the fact that the public no 
longer have the incentive of making every 
effort to win the war. 


Savings and investment, however, will in 
the future following rather more complex 
courses. The overwhelming need, for the 
public to save and not to spend, remains. 
But the government is no longer the sole 
claimant to savings. Industry’s need for 
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new capital, for reconversion and modern- 
ization, is stressed by all, not least by re- 
sponsible ministers. When a firm gets leave 
—and indeed encouragement—to employ 
labor and materials on the construction of 
a new plant, its right to raise capital needs 
no further argument. 


Therefore, an important part of the na- 
tion’s savings will no longer appear in the 
returns of the National Savings Campaign. 
Instead of investing them in war bonds, a 
firm may use its accumulated resources to 
finance new capital equipment. It may even 





be undertaken as soon as supplies of labor 
and material permit. All the money needs 
for this rebate must come out of the Ex. 
chequer, which is also the recipient of all 
war loan subscriptions. 








Again, the banks may be diverting money 
from subscriptions to government loans to 
advances to industrialists—either directly or 
through the two new Finance Corporations, 
The new Location of Industry Act provides 
for financial aid by the government to in- 
dustries to be established in certain areas 
where before the war unemployment was 


























































appeal to the investing public. At the same _ rife. A new committee has just been ap- EN 

time part of the new money going into war pointed to administer this section of the Act De 

bonds may percolate into industry. The —in other words a new pipeline from Ex- Bietter ¢ 

time is becoming ripe for the government chequer to Industry. Thus, one way and result 1 

to repay to industry 20 per cent rebate on another the nation’s savings are being mo- Boyer i: 
all excess profits tax payments made since _ bilized for industrial development as well as Bterms 
the gross rate was raised to 100 per cent; to meet the government’s needs. The na- § After i 

for this rebate is earmarked for new capital tion appreciates that this adds to its duty to Bamoun 

expenditure, which by common consent must _ save. [The End] Bamend 

Regula 

ER io: eee aan a anne 7. ft 

directi 

This fi 

Harry J. Rudick, former Chairman of the Taxation Com- fof the 

fi [ ( f iN N | () | N mittee of the Association of the Bar of the City of New York, in T. D. 
the course of a lecture on “Post-War Tax Plans” at the New §Ships. 

| f X School for Social Research, proposed the abolition of the present of the 
federal estate and gift taxes and the substitution of a graduated chase 

“accessions” tax on each recipient of money or other property by [Again 

way of inheritance or gift. The rates would progress not according to the size of the cally . 
donor’s gifts or estate as at present, but according to the amount received by the particular J “te 
donee or heir, no matter from whom. — 

Mr. Rudick asserted that death duties and gift taxes are of minor importance from , 

the viewpoint of fiscal policy. In the 1945 fiscal year, they yielded less than 114% of the A , 
total internal revenue collections; and in a postwar budget they could not produce more 1945, 
than 3% or 4% of the total revenue. The real justification for these taxes, he said, was §P*ts 
no longer a need for the revenue they produced; instead, they reflect the popular demand Best 
for a device to counteract the tendency of wealth to concentrate. Mr. Rudick quoted § Ts 
from a message of the late President Roosevelt to Congress in which the President said “TT 
that “the transmission from generation to generation of vast fortunes by will, inheritance §partn 
or gift is not consistent with the ideals and sentiments of the American people. In the ftaken 
last analysis, such accumulations amount to the perpetuation of great and undesirable §yill ; 
concentration of control in a relatively few individuals over the employment and welfare sold 
of many, many others. Such inherited economic power is as inconsistent with the ideals Bagre« 
of this generation as inherited political power was inconsistent with the ideals of the Qclose 


generation which established our Government.” 


Mr. Rudick, who is a professor of law at New York University, stated that his pro- 
posal would attain, more effectively that the present method or other methods which 
have been tried, the real objective of death duties, the prevention of undue concentrations 
of wealth. Under the existing system, the tax is the same whether the decedent’s property 
is left to a single beneficiary or to a dozen beneficiaries. Under Mr. Rudick’s proposal, 
no tax would be imposed on the donor or his estate; instead, each beneficiary of an in- 
heritance or gift would be subject to a progressive tax on his cumulative acquisitions by 
inheritance and gift. Hence, donors and decedents would have an inducement to transfer 
their property to those who previously had received or inherited least, thus making for a 
wider distribution of inherited or donated property. 
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Interest Purchase Agreements 


By SAMUEL J. FOOSANER, Attorney, Newark, N. J. 


Questions left unanswered by previous rulings have now been resolved. 


ENERAL COUNSEL of the Treasury 

Department first issued a special ruling 
letter proclaiming that taxable gains could 
result to a decedent’s estate, where excess 
over investment was received under the 
tems of a binding buy-sell agreement.’ 
After inviting much confusion and an equal 
amount of taxpayer alarm, T. D. 5459 
amended Section 29.126-1 of Income Tax 
Regulations 111.? 


T. D. 5459 constituted a step in the right 
direction, but it left two open questions. 
This fact was emphasized in the last review 
of the subject. It was pointed out that 
T. D. 5459 dealt exclusively with partner- 
ships. Thus, it did not expressly dispose 
of the problem insofar as binding stock pur- 
chase interest instruments were concerned. 
Again, the Treasury Decision ruled specifi- 
cally regarding gains resulting from the sale 
of “tangible assets,” thereby ignoring the 
value which the parties invariably attach to 
“good will” under binding buy-sell agreements. 


A special ruling issued on August 23, 
1945, now finally resolves the debatable as- 
pects of the problem.* Treating with the 
question of stock interests first, we find the 
Treasury answering in the following language: 


“The regulations, as amended, refer to a 
partnership agreement but the Bureau has 
taken the position that the same principle 
will apply in respect of the basis of stock 
sold by the estate pursuant to a similar 
agreement between the stockholders of a 
closely held corporation.” * 


1Ruling of November 10, 1944, 
June, 1945 issue, page 522. 

*June 18, 1945. See TAXES, September, 1945 
issue, page 800. 

*See TAXES, September, 1945 issue, page 802. 

‘Commerce Clearing House Standard Federal 
Tax Reports, 6301, Report 38. 

'Special ruling of August 23, 1945. 


See TAXES, 





Turning to the phrase “tangible assets,” 
the Deputy Commissioner offers what might 
be termed a “reverse english” response. In- 
stead of unequivocably stating that no portion 
of those sums representing excess payment 
over investment, not attributable to undis- 
tributed accrued partnership income, is sub- 
ject to income taxes, the letter first singles 
out accrued income, and then considers the 
overage to comprise “tangible assets.” The 
Commissioner puts it this way: 


“With respect to the partnership income 
accrued to the date of death upon which no 
tax has been paid, the amount of the income 
reflected on the final return of the partner- 
ship applicable to the deceased partner rep- 
resents his income and not that of the 
surviving partners and must be so reported. 
The amount of the payments made by the 
surviving partners in excess of the amount 
required to cover the deceased partner’s 
share of the current partnership income not 
withdrawn by him prior to his death repre- 
sents the consideration paid for his share 
of the tangible assets of the partnership.” 


The ruling is clear in its reference to cul- 
minated negotiations. It pertains only 
where the sale is not “consummated prior 
to death.” This is readily understandable. 
Under Section 126, income attributable to 
the decedent during his lifetime is treatable 
and taxable in the hands of those who step 
into the decedent’s shoes in the same manner 
as if he had been alive to receive it. “Con- 
summated” transactions, prior to death, make 
the resultant gain one which is enjoved by 
the decedent during his lifetime. Whether 
or not the sale is consummated prior to or 
after death will depend upon the language 
contained in the buy-sell agreement itself. 
This being so, it is imperative that existing 
instruments be carefully analyzed in the light 
of the now controlling law. [The End] 


Mr. Foosaner is Chairman of the Committee on Federal and State Taxation 
of the New Jersey State Bar Association. 
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REVIEWING STATE T 


COMPLETE PICTURE of the major 

tax changes enacted by the 44 state leg- 
islatures meeting in regular session is pre- 
sented below. This completes the reports 
of legislation for the 1945 legislative period, 
with the exception of Missouri, whose leg- 
islature is still in session. 


The need for increased revenue to meet 
postwar contingencies has resulted in new, 
increased or additional levies in the fields of 
cigarette, gasoline, liquor and severance 
taxes. A new cigarette tax was imposed by 
Idaho; increased gasoline taxes were im- 
posed by Idaho, Iowa, Kansas and Okla- 
homa; new oil and gas production taxes by 
Alabama, Florida, Georgia and North Caro- 
lina; and new or additional taxes on alcoholic 
beverages by Alabama, Arkansas, Florida, 
Indiana, Massachusetts, Michigan, North 
Carolina, Oklahoma, Utah and Vermont. 


Brought to the fore because of litigation 
in the United States Supreme Court is the 
taxation of insurance companies and com- 
mercial airlines. Many states have enacted 
legislation designed to eliminate the dis- 
criminatory features of state premium taxes 
on insurance companies by taxing domestic 
and foreign companies on the same basis. 
New methods of taxing air carriers have 
been created by Minnesota and Wisconsin. 


Digests of this new ijegislation are grouped 
in commonly recognized classes of taxes, which 
follow in alphabetical order. State-by-state 
treatment of each tax is supplemented by 
notes of recent court decisions reflecting 
new developments 'n state taxes and other 
pertinent information. 


Banks 


The principal change in bank taxes has 
been made by Vermont, which has replaced 
its tax on bank deposits by a tax measured 
by net income. 


Alabama amended the excise tax on finan- 
cial institutions by excluding from gross 
income all contributions paid as an employer 
under a stock bonus, pension or profit-shar- 
ing or annuity plan subject to certain limi- 
tations and restrictions. (H. B. 373.) 

Massachusetts changed the date for 
making bank tax returns from the first 
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ten days in January to March 15. 
ter 161.) 


New York.—Chapter 140 provides tha 
applications for revision of bank taxes fo; 
years beginning January 1, 1941, and Janv- 
ary 1, 1942, resulting from amendment: 
permitting deduction of war losses, may be 
made on or before September 1, 1946. 


Chapter 192 provides for the allowanc 
of a deduction for amortizable bond pre. 
mium in computing net income for the pur- 
poses of taxes on banks imposed by Article: 
9-B and 9-C, Tax Law. 


Chapter 764 provides for the taxation oi 
savings banks under Article 9-B, which im. 
poses an income tax on state banks, trus 
companies and financial corporations, in- 
stead of taxing savings banks on surplus, 
and provides for a minimum tax on such 
banks of not less than $10 nor less than 2% 
of interest credited by it to depositors. 


Pennsylvania reduced the share tax oi 
title insurance and trust companies from ! 
mills to 4 mills on each dollar of the actual 
value thereof. Companies are authorized a 
their option to pay the tax from their genr- 
eral fund or to collect it from their share- 
holders. (Act 329.) 


Banks and savings institutions having 
capital stock at their option were author 
ized to pay the tax on their shares from 
their general fund, or to collect it from the 
shareholders. (Act 364.) 


Vermont levied a tax upon state and ne 
tional banks, measured by net income, 2 
the rate of 2% per annum. The tax an( 
reports are due March 15. State chartereé 
banks shall, and national banks may, file 
with the Commissioner of Taxes a stipul- 
tion binding themselves to pay an income 
tax at the rate of 4% on all income accruing 
to residents of the state as interest or de 
positor’s dividends upon a deposit in such 
bank. Depositors in national banks whict 
have not filed such stipulation must file 
proper returns and pay the tax. The forme! 
tax on banks at the rate of 4/10 of 1% on 
the average amount of its deposits was Ife 
pealed, and the tax on depositors in nationa 
banks at the rate of 4/20 of 1% semiannuall) 
was also repealed. (H. B. 87.) 


( Chap. 
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fas allocated to the state. 


GISLATION OF 1945 


Chain Stores 


Alabama provided that a person operating 
a candy counter or popcorn stand in the 
lobby of a motion picture theatre owned or 
operated by him be required to pay only the 
annual license on each such stand. (H. B. 
475.) 

It proyided for the issuance of chain store 
licenses by the probate judge or license 
commissioner of the county; changed the ex- 
piration date of licenses from December 31 
to September 30, except for the year 1945; 
changed the renewal date from January 1 
to October 31. (H. B. 586.) 


Iowa extended to persons overpaying the 
chain store tax the same provisions as to 
refund now in effect as to sales and income 
taxes. (Chapter 190.) 


Texas exempted from the chain store tax 
places engaged exclusively in the sale of ice. 
(H. B. 40.) 


Franchise 


New Jersey enacted a new franchise tax 
based on the net worth of the corporation 
Pennsylvania 
changed its allocation formula to make it 
identical with the corporate income tax law. 
Other changes deal with administration, fees 
for restoration of corporate entity and in- 
creases in capital stock and corporate reports. 


Arkansas provided that the collection of 
the franchise tax be made by the Commis- 
sioner of State Revenue instead of 
Treasurer of State. (Act 201.) 


the 


Florida.—S. B. 17 provides that a domes- 
tic corporation which has been dissolved or 
a foreign coporation whose permit has been 
cancelled may,-by filing reports and paying 
three years’ capital stock taxes, have its cor- 
porate entity or permit to do business in 
Florida restored. It also provides that cor- 
porations may be reinstated if the owners 
of a majority of the capital stock of the 
corporation file an application, accompanied 
by an amount of money equal to the filing 


State Tax Legislation 


fees and taxes imposed by law for the for- 
mation of a new corporation, with the Sec- 
retary of State on or before July 1, 1946. 


Illinois amended the Business Corporation 
Act for clarification and to provide for ap- 
pointment of the Secretary of State as agent 
when a registered agent cannot be located, 
to eliminate references to wholly owned sub- 
sidiaries and rewrite provisions concerning 
cancellation of reacquired shares, to delete 
requirement for recording duplicate original 
statement of cancellation of shares, to re- 
write provisions concerning involuntary dis- 
solution, to permit making of the annual 
report by the secretary or treasurer and to 
climinate from the minimum annual tax 
payable by both foreign and domestic cor- 
porations the provision for payment of $1,000 
if stated capital exceeds $20,000,000, thus 
leaving a minimum tax of $500 for all stated 
capital exceeding $10,000,000. (H. B. 563.) 


Iowa.—Chapter 205 provides that foreign 
corporations having a perpetual permit to 
transact business in the state shall pay a 
fee of $1.10 for each $1,000 or fraction there- 
of for any increase of capital in the state. 


Maine.—Chapter 42 provides that the Sec- 
retary of State shall certify to the State 
Tax Assessor the names of new corpora- 
tions or when changes are made; that the 
State Tax Assessor shall notify corpora- 
tions of the amount of franchise tax due; 
that the franchise tax shall be paid to the 
State Tax Assessor instead of the State 
Treasurer; that the State Tax Assessor in- 
stead of the State Treasurer shall institute 
proceedings when taxes are in arrears for 
six months; and that the State Tax Assessor 
instead of the Secretary of State shall pre- 
pare a list of corporations which have not 
paid the annual franchise tax. (Chapter 42.) 


Maryland limited to domestic building or 
homestead associations and credit unions 
the annual $10 franchise tax heretofore im- 
posed also on all domestic corporations having 
no capital stock or capital. (Chapter 515.) 


Michigan.—P. A. 154 provides that when- 
ever a foreign corporation admitted to do 
business in the state increases the propor- 
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tion of its authorized capital stock repre- 
sented by property owned or used and business 
transacted in the state, it shall pay a fee 
upon each dollar of the increased propor- 
tion of its capital stock represented by its 
property owned or used and business trans- 
acted in the state. 


P. A. 229 provides that foreign corpora- 
tions which have been admitted to do busi- 
ness in the state, which shall increase its 
authorized capital stock, shall, within 60 
days after such increase, file a statement 
and pay an additional franchise tax. When- 
ever such corporation increases the propor- 
tion of its authorized capital stock, represented 
by property owned or used and business 
transacted in Michigan, it shall file a supple- 
mental statement, on or before May 1 of 
the following year, giving a detailed ac- 
count of its property, both tangible and in- 
tangible, owned or used, and the amount 
of business transacted within and without 
Michigan as shown by the books of the 
corporation on December 31 or at the close 
of its fiscal year next succeeding May 1, 
and shall pay the additional franchise tax. 


Minnesota provided that where capital 
stock is reduced pursuant to Sec. 300.39, 
shares without par value shall be computed 
at the value, at the time of filing the amend- 
ment, as shown bya verified statement of 
assets and liabilities, for the purpose of de- 
termining the fee for filing amendments to 
articles of incorporation. (Chapter 238.) 


New Jersey provided for a new franchise 
tax for domestic and foreign corporations. 
The tax is in lieu of all other state, county 
or local taxation upon intangible personal 
property used in business. The tax is 
measured by the corporation’s net worth as 
of the close of the preceding calendar year 
or of its fiscal year next preceding the privi- 
lege year, except in the case of a fiscal year 
which ends not later than July 1 of the 
privilege year, in which event the measure is 
as of the close of such fiscal year. Tax is 
based upon the proportion of the entire net 
worth allocated to the state at the following 
rates: 8/10th of a mill on first 100 million, 
4/10ths of a mill on second 100 million, 
3/10ths of a mill on third 100 million, and 
2/10ths of a mill on the excess of 300 million. 
Minimum tax for domestic corporations is 
$25, for foreign, $50. (Chapter 162.) 


North Carolina amended the franchise tax 
law by adding definitions of “corporation” 
and “doing business”; by including parent 
and subsidiary corporations in the provisions 
specifying inclusion in capital stock of in- 
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debtedness used as part of capital; by alloy. 
ing as credit intangibles tax paid on bank 
deposits; and by providing that new cor. 
porations buying business of corporations 
which have already paid tax may use such 
tax as credit in determining tax for the bal- 
ance of year of such new corporation. (H, B. 


12.) 


Oregon designated the Corporation Com. 
missioner as the recipient of fees and with 
whom articles of incorporation are to be 
filed instead of the Secretary of State. It 
also provided that when a merger agree. 
ment is presented which increases the av- 
thorized capital of the surviving corporation, 
then a filing fee shall be paid which shall 
make the total amount of the filing fees paid 
by such corporation of the class indicated 
by the total capital stock of the corporation 
filing such merger agreement, plus the pro- 
portionate amount of the additional annual 
fees. The minimum fee for filing merger 
agreements where there is no increase in 
total capitalization is $5. (Chapter 301.) 


MANUFACTURING EXEMPTION 


The 1943 Pennsylvania act which 
establishes a manufacturing exemp- 
tion with regard to the capital stock 
tax and franchise tax on domestic and 
foreign corporations, joint-stock as- 
sociations, limited partnerships and 
companies becomes operative January 


1, 1946. 





Pennsylvania amended the capital stock 
and franchise tax law by clarifying the pro- 
visions for the appraisal and valuation of 
capital stock of corporations; by including 
in the gross receipts factor of the franchise 
tax allocation formula the amount of gross 
receipts (formerly gross receipts from sales, 
fees and commissions), excepting rentals, 
royalties, interest and dividends, which are 
allocated under special provisions; and by 
making special allocation provisions in the 
case of gross receipts from construction 
contracts. (Act 257.) 


It established the interest rate on bonus 
due the Commonwealth at 6% per annum 
from the time when due until paid, and au- 
thorized the Secretary of the Common- 
wealth, with the approval of the Auditor 
General and the Attorney General, to com- 
promise and settle claims for bonus, interest 
and penalties in case the corporation be 
comes insolvent, ceases to do business, 0 
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has no assets or where the assets are in- 
sufficient to pay the bonus, interest and 
penalties. (Act 349.) 


Rhode Island amended the corporate ex- 
cess tax law relating to assessment pro- 
cedure and made the corporate excess tax 
due June 1 instead of July 1. The 50 cents 
per $100 rate is continued for 1945 and 1946. 
It amended the franchise tax law by omit- 
ting the proviso that the franchise tax shall 
not be assessed against any corporation in 
the year in which it is incorporated. Fran- 
chise tax returns are due March 15 instead 
of March 1, assessment procedure is changed 
and payment is due June 1 instead of July 1. 
(Chapter 1567.) 


South Carolina repealed Sec. 2690-2, Code 
1942, which imposed the one-mill additional 
license tax upon domestic and foreign cor- 
porations. (S. B. 22.) 


Tennessee.—Chapter 94 provides that Sec. 
1, Ch. 106, L. 1937, defining transactions not 
deemed to be doing business in Tennessee, 
shall be considered and looked to for no 
other purpose than to determine whether 
a foreign corporation shall be liable for the 
corporation fees provided for by law. 


Gasoline 


The emergency tax rates have been ex- 
tended in Florida, Massachusetts, New York, 
Ohio, Pennsylvania and West Virginia. 
The additional 1l-mill per gallon tax was 
terminated in Idaho. 


Increased tax rates were provided for in 
Idaho, Iowa, Kansas and Oklahoma so as 
to make money available to match Federal 
aid funds. New license taxes at the same 
rates were imposed by Montana and Oregon. 
Other legislative changes relate to refunds, 
exemptions and administration. 


Connecticut granted a refund of the tax 
to the United States Government provided 
the application for refund is filed within one 


year from the date of purchase. (Chapter 
134.) 


Delaware repealed the time limit within 
which claims for refund of motor fuel tax 


may be made. (H. B. 90.) 


Florida extended the exemption granted 
dealers in gasoline or other like products 
of petroleum who sell such products to the 
United States, its departments, agencies and 
instrumentalities from July 1, 1945, to July 
1,1947. (S. B. 261.) 


It extended the l-cent temporary tax for 
the period July 1, 1945, to July 1, 1947. 
(S. B. 384.) 


State Tax Legislation 


Georgia.—H. B. 34 provides that kerosene 
when used or blended for use in motor 
vehicles on the public highways shall be 
subject to the tax on motor: fuels; and: if 
the l-cent per gallon tax on kerosene has 
already been paid, it shall be credited on the 
amount of motor fuel tax due. 


The order of the governor exempting 
motor fuel and lubricants used in cadet 
training planes owned by the Federal Gov- 
ernment from the state gasoline tax was 
confirmed. (H. R. 94.) 


Idaho.—Chapter 59 terminates the 1-mill 
per gallon tax on gasoline imposed by Ch. 
223, Laws 1939. 


Chapter 163 provides that motor fuel 
used for purposes other than in motor ve- 
hicles is exempt if purchased in quantities 
of 50 gallons or more, and that motor fuel 
used in vehicles exempt from registration 
because of ownership or residence is taxable. 
Sales of gasoline to the United States in 
quantities in excess of 300 gallons are exempt. 


Chapter 194 increases the tax on motor 
fuels from 5 cents to 6 cents per gallon. The 
6-cent rate is to prevail until March 1, 1947. 


Indiana now requires that statements for 
refunds of motor fuel taxes be verified by 
written declaration instead of being sup- 
ported by oath. The time for filing refunds 
has been extended from 3 to 4 months after 
purchase. (Chapter 313.) 


Iowa increased the rate of tax imposed on 
motor vehicle fuel and liquefied gas from 
3 cents to 4 cents per gallon. (Chapter 136.) 


Kansas imposed an additional tax of 1 
cent per gallon on all motor fuel sold, used 
or delivered in the state. The tax is ef- 
fective from the first day of the month fol- 
lowing the month in which the governor 
and the commission shall publish findings in 
official state paper stating that moneys avail- 
able to match Federal aid funds have been 
fully used. When the retirement fund is 
sufficient to pay all outstanding warrants, the 
Governor must declare the tax terminated 
on June 30 following. (Chapter 271.) 


Maine provided that the gasoline and use 
fuel taxes be paid to the state tax assessor 
instead of the state treasurer and that ap- 
plications for licenses, monthly returns and 
claims for refunds need not. be made under 
oath. (Chapter 31.) 


Maryland defined “motor vehicle fuel” to 
include Diesel oil, oil or other liquids used 
in Diesel engines, or in internal combustion 


engines for the propulsion of motor vehicles. 
(Chapter 10.) 
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The comptroller was authorized to pro- 
mulgate regulations allowing the noninclu- 
sion of the tax in the price of gasoline sold 
by licensed dealers to the United States. 
The comptroller was further authorized to 
extend the time, for a period of not more 
than one year from the date of purchase or 
invoice, within which claims for refunds 
must be filed. (Chapter 523.) 


Massachusetts extended the additional 1- 
cent per gallon gasoline tax to June 30, 
1952. (Chapter 571.) 


Minnesota revised provisions relating to 
interstate transport permits; changed the 
expiration date thereof from May 31 to De- 
cember 31; specified that claim for reim- 
bursement for tax paid on gasoline for use 
other than in motor vehicles shall be deemed 
timely filed if postmarked within six months 
from date of purchase, and that persons con- 
victed under Sec. 296.18, Subd. 3, may not 
file claim for refund upon gasoline pur- 
chased within six months after conviction; 
provided that dealers and distributors keep 
records for four years; and permitted dis- 
tributors to place their name or trademark 
on containers used for transporting gasoline. 
(Chapter 152.) 


An excise tax of 4 cents per gallon was 
imposed on all aviation gasoline and avia- 
tion gasoline substitutes received, 
stored, or withdrawn from storage in Minne- 
sota. Refunds are provided for taxes paid 
on aviation gasoline over and above 50,000 
gallons received, stored, or withdrawn from 
storage and not sold or otherwise disposed of 
to others, or intended for sale or other disposi- 
tion to others at the rate of 1 cent per gallon 
above 50,000 and not more than 100,000 
gallons; 2 cents per gallon over 100,000 and 
not more than 150,000; 3 cents per gallon 
over 150,000 and not more than 200,000; and 
3%4 cents over 200,000. (Chapter 412.) 


Montana repealed the license 
dealers or distributors of gasoline and es- 
tablished a license tax of 5 cents per gallon 
to be paid by dealers in gasoline. 
cense tax will be extended until such time 
as the principal and interest on debentures 
has been paid. This law was approved on 
referendum held June 5, 1945. (Chapter 39.) 


Nebraska reduced the oil inspection fee 
for 10 barrels or more from 1% cents to 1 
cent per barrel. (L. B. 145.) 


New York extended the emergency tax 
of 1 cent per gallon and the additional emer- 
gency tax of 1 cent per gallon on motor fuel 
sold to March 31, 1946. (Chapter 120.) 
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Ohio extended the excise tax on liquid 







































































fuel from March 31, 1945, to March 31, 1947 fuel t 
and provided that no tax shall be imposeif ;ate 1 
upon sales thereof to the U. S. Governmenf jn the 
except as may be permitted by it. (H. BE jcnsc 
159.) per g 
Oklahoma.—H. B. 390 provides that the We 
exemption of naphthas and solvents applies § cent « 
only to purchases of not less than 50 gallons § (H. E 
made by persons engaged in cleaning and 
dyeing or manufacturing in which the solvent W3 
loses its identity and is converted to another} @* # 
form. State 
ceedit 
H. B. 470 imposes a temporary additional 
tax of 2 cents per gallon on gasoline to be 
reported and collected as other taxes on 
gasoline are administered, and to expire De- Th 
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Oregon provided for a refund of the gas- 
oline tax on all fuel purchased and used in 
any motor vehicle owned and operated by 
any incorporated city or town for municipal 
purposes solely. (Chapter 7.) 




















It enacted a new motor vehicle fuel tax 
The tax is imposed at the rate of 5 cents 
per gallon. Dealers and subdealers are re- 
quired to file reports and pay the tax not 




































later than the 20th of each month. Pe 
4 ae fited 
sold, Pennsylvania extended the additional 1-9 ayot. 
cent tax on liquid fuels used or sold in the § from 
Commonwealth to May 31, 1947. (Act 400.) B filing 
South Carolina re-enacted the use fuel Or 
tax without change. (H. B. 168.) duct 
It exempted all purchases of gasoline used - 
in farm tractors and equipment from all and 
state taxes except 1 cent per gallon. (H. B power 
we pit 
511.) ¥ 
Al 
South Dakota lowered the inspection fee J emp 
on petroleum products from 2% cents tof or y 
1% cents per barrel. (S. B. 118.) paye 
tax on pace i? F | $9.) 
It transferred from the state highway 
commission and state treasurer to the director It 
The li- of licensing the responsibility of receiving § fron 
notifications of loss and claims for refund § pens 
and of inspecting books and records of the § ploy 
dealer; extended the time after discovery 0! § ploy 
the loss during which the director may be § cert: 
notified to 5 days; and provided that when § 370. 
gasoline has not been reported, because re- T 
port was not due, credit may be allowed rm 
when report is made. (S. B. 128.) ded 
The provision that no tax is to be imposed § trib: 
on fuel used by the United States or its § bon 
instrumentalities was deleted from the use § plar 
fuel tax law. (H. B. 158.) stric 
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Utah.—H. B. 146 provides that the use 
fuel tax to be paid is limited so that the 
rate paid for the number of miles travelled 
in the state divided by the number of gal- 
Icons consumed shall not be less than 5 miles 
per gallon. 


West Virginia extended the additional 1- 


cent excise tax on gasoline to July 1, 1947. 
(H. B. 42.) 


Wyoming exempted from the gasoline 
tax all sales by wholesalers to the United 
States which involve a single delivery ex- 
ceeding 300 gallons. (S. B. 25.) 


Income 


The New York emergency levies on busi- 
ness corporations and unincorporated busi- 
nesses, the Pennsylvania corporate net in- 
come tax and the Wisconsin privilege divi- 
dend tax were extended and the tax reduc- 
tions on individual income were continued 
in California, Iowa and New York as well 
as the reduction in the California bank and 
franchise and corporation income taxes. 
The Delaware war emergency gross income 
tax levied for years 1943 and 1944 was not 
reenacted. 


Persons in the armed forces were bene- 
fited by having their service, mustering-out, 
allotments and pension payments excluded 
from income and by extensions of time in 
filing their return. 


Other changes relate to exemptions, de- 
duction of payments to pension or profit- 
sharing plans, income from pension trusts, 
refunds on renegotiation of war contracts 
and computation of gain or loss on sale of 
capital assets. 


Alabama allowed a taxpayer a $300 ex- 
emption for each person, other than husband 
or wife, who was dependent upon the tax- 


payer for over half of his support. (H. B. 
49.) 


It exempted from taxation income derived 
from a trust forming part of a stock bonus, 
pension or profit-sharing plan of an em- 
ployer for the exclusive benefit of his em- 
ployees or their beneficiaries, subject to 


certain limitations and restrictions. (H. B. 
370.) 


The individual and corporation income 
tax laws were amended by allowing as a 
deduction in computing net income, con- 
tributions paid by an employer to a stock 
bonus, pension, profit-sharing or annuity 
Plan, subject to certain limitations and re- 
strictions. (H. B. 371, 372.) 


State Tax Legislation 


Arizona imposed a tax of 5% of net in- 
come, including interest on bonds and other 
securities issued by or under the authority 
of the United States, the state or any politi- 
cal subdivision, received after December 
31, 1945, by building and loan and savings 
and loan associations, including federal sav- 
ings and loan associations. The tax is in 
lieu of any tax on shares, but the real prop- 
erty of such associations is taxable. (Chapter 
40.) 


California.—Chapter 645 amends the fol- 
lowing items of the personal income tax 
law to make the law conform substantially 
with the Federal law: treatment of back 
pay; exclusion from gross income of service 
and mustering-out pay of members of the 
armed forces; recognition of gain or loss in 
bankruptcy reorganization; property of radio 
broadcasting stations; disposition of timber; 
basis for acquisition of gifts; income from 
mining; credit for dependents; credit for 
taxes paid by a partnership; income of a 
trust for the legal maintenance of bene- 
ficiary; and overpayments in case of a trust. 


Chapter 646 extends the 15% credit on the 
amount of taxes to be paid to taxable years 
beginning before January 1, 1948, in the 
case of the bank and corporation franchise 
tax and to taxable years beginning before 
January 1, 1947, in the case of the corpora- 
tion income tax and the personal income tax. 
The exemptions for the personal income tax 
are increased from $2,000 to $3,000 and from 
$3,500 to $4,500 for single and married per- 
sons respectively for taxable years begin- 
ning after December 31, 1944, and before 
January 1, 1947, 


Chapter 859 makes administrative changes 
in the corporation income tax law, the per- 
tinent amendments being with regard to: 
effect of cancellation of stockholder’s in- 
debtedness; depletion allowance on minerals ; 
deduction of contributions to veterans’ or- 
ganizations; pension trust requirements; 
nonrecognition of gain or loss in bankruptcy 
reorganization; recognition of gain or loss 
upon the sale or exchange of radio broad- 
casting station property; and acquisition of 
corporate control. 

Chapter 946 makes administrative changes 
in the bank and corporation franchise tax 
law similar to those noted in Ch. 859 above. 

Chapter 962 amends the bank and cor- 
poration franchise tax law to amplify the 
provisions governing the requirements of 
employee pension trusts with respect to - 
such plans in effect from 1943 to 1945. 

Chapter 1300 amends the bank and cor- 
poration franchise tax law by changing from 
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4% to 3.4% the percentage of personal prop- 
erty taxes to be taken into consideration in 
ascertaining the ratio of such taxes as com- 
pared with the total net income of banks 
and financial corporations allocable to Cali- 
fornia. 


Chapter 1515 amends the bank and cor- 
poration franchise tax law by excluding 
from the computation of total income for 
the purpose of determining the rate of tax 
on banks and financial corporations, the in- 
come of public utilities. 


Colorado.—S. B. 327 provides that for all 
taxable years beginning after December 31, 
1944, there shall no longer be any election 
as to whether depletion is deducted under 
the percentage of income method or on the 
adjusted basis for the purpose of determin- 
ing the gain from the sale or other disposi- 
tion of such property, or on the basis relating 
to depletion based on discovery value. The 
taxpayer may adopt and use annually the 
method which results in the greatest deduc- 
tion of depletion for his property; however, 
ne adjustment shall be made for any year 
for which assessment and collection of the 
tax are barred by the terms of this chapter. 


H. B. 300 extends the 40% depletion al- 
lowance to include fluorspar, flake, graphite, 
vermiculite, beryl, feldspar, mica, talc, lepido- 
lite, spodumene, barite, bentonite, ball and 
sagger clay, rock asphalt, oil shale, gilsonite, 
potash and sulphur, and provides that in no 
case shall the depletion allowance be less 
than it would be if computed upon cost or 
other basis of property. 


H. B. 422 limits recognition of capital 
gains and losses, for other than corporations, 
to 100% if the capital asset has been held 
for not more than 6 months, and 50% if held 
for more than 6 months. Royalties from in- 
tangible personal property are excluded 
from gross income in computing the 2% 
surtax On gross incomes exceeding $200. 


H. B. 450 provides that for all taxable 
years after December 31, 1944, upon the 
election of the taxpayer, bonds or premiums 
paid on the purchase of bonds may be amor- 
tized and such amortized portion shall be 
a deduction from gross income for the pur- 
poses of both the normal tax and the surtax. 


Connecticut changed the provision with 
respect to allocation of net income to in- 
clude net losses, as well as net gains, from 
sales or rental of tangible assets held by the 
taxpayer in connection with a trade or 
business. (Chapter 138.) 

Net losses and book write-offs were in- 
cluded along with net gains in the allocation 


1080 


December, 1945 @ TAX ES—The Tax Magazine 




























































of income within and without the state Chi 
(Chapter 259.) the y' 
of na 
Delaware.—H. B. 139 defines the term] shall 
“resident” as any person domiciled in the Ch. 
state, except a person who, though domi. : 
ciled in the state, maintains no permanent sn 
place of abode within the state but does so egy 
without the state, and who spends in the Ch 
aggregate not to exceed 30 days of the tax. § “dep« 
able year in the state. It includes any per. § ‘elate 
son who maintains a permanent place of B % 4° 
abode within the state and spends in the § P¢TS¢ 
aggregate more than seven months of the § "8 t! 
taxable year within the state, whether or § *° de 
not domiciled in the state during any por- § —— 
tion of such period; such person is taxed 
as though domiciled during the entire tax- 
able year. The tax may be paid in install- 
ments only if the amount exceeds $5. Ex- 
empted income includes amounts received eI 
as a pension, annuity or similar allowance Ww 
for personal injuries or sickness resulting fc 
from active service in the armed forces. U 
Applicable to all returns for 1942 and there- n 
after, refunds or credit without interest shall fi 
be made when, through a redetermination or “ 
renegotiation of a contract, payment to the§ | ° 
United States Government is_ increased, : 
Such redetermination must be made within : 
two years from the date the new amount is : 
finally determined. e 
Iowa.—Chapter 44 provides that 50% of § | 1 
the tax imposed on individual income shall | © 
be credited to the taxpayer, and 50% shall § | 
be accepted in full liability for the tax due 
for the years 1944 and 1945, payable in the Cl 
years 1945 and 1946 respectively. Chapter § penc 
45 makes the same provisions for two years ff tion 
applicable to fiscal years which may include § with 
portions of calendar years other than 1945 : 
and 1946. = 
Chapter 184 requires limited partnerships ~ 
to make a return; provides that individual pers 
members of a limited partnership shall be pay: 
liable for income tax only in their individual 
capacity; and excepts limited partnerships C 
from the definition of the word “corporation”. oo 
whi 
Kansas changed the percentage of the § net 
gain or loss recognized upon the sale or § In: 
exchange of a capital asset to 100% where § ann 
the capital asset has been held not more § trad 
than six months, and 50% if held more than § exc 
six months. (Chapter 365.) the 
Maryland.—Chapter 5 provides for the C 
proration of the personal exemption and § 4s 
credit for dependents in the case of death § ‘tu: 
of the taxpayer. Sess 
Sta 
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Chapter 11 provides that beginning with 
the year 1944, dividends received upon stock 
of national banks located without the state 
shall be excluded from gross income. 


Chapter 23 repeals the provision which 
allowed a deduction of the victory tax im- 
posed by the Federal Revenue Act of 1942. 


Chapter 26 limits the meaning of the term 
“dependent” to certain enumerated persons 
related to the taxpayer by blood, marriage 
or adoption, and provides that only such 
persons whose individual gross incomes dur- 
ing the year do not exceed $500 can qualify 
as dependents. 





AMORTIZATION OF EMERGENCY 
War FACILITIES 


The President has terminated the 
emergency period for amortization of 
war facilities as of September 29, 1945, 
for Federal income tax purposes. 
Under Sec. 124 of the Internal Reve- 
nue Code, emergency facilities certi- 
fied as necessary in the interest of 
national defense could be amortized 

| over a period of 60 months. In those 
states following Federal procedure, 
the taxpayer who has been taking the 
special 60-month amortization may re- 
compute the amortization deduction, 
ending the period on September 30, 
| 1945, and take an increased amortiza- 
| tion deduction for a shorter period. 








Chapter 92 reduces the allowance for de- 
pendents under the optional tax computa- 
tion method from $440 to $400, beginning 
with the calendar year 1944. 


Chapter 119 provides that in the event of 
the death of a taxpayer, a final return shall 
be filed by the executor, administrator, or 
personal representative of the deceased tax- 
payer’s estate. 


Chapter 205 changes, beginning with the 
1944 taxable year, the return requirements 
which were based on specific amounts of 
net income to like amounts of gross income. 
In addition, returns are required where the 
annual gross sales or gross receipts of a 
trade or business carried on by an individual 
exceed $5,000, regardless of the amount of 
the gross income. 


Chapter 251 provides that no tax shall be 
assessable upon the income of a common 
trust fund, but all such income shall be as- 
sessable to the separate fiduciary accounts 


State Tax Legislation 








participating in such fund according to their 
proportionate interests. 


Chapter 268 provides that if the tax- 
payer’s head of a family status is attributable 
to dependents for whom a credit for de- 
pendents is claimed, one such dependent 
shall be first excluded in the determination 
of the total claimed dependency credit. With 
respect to the filing of separate or joint re- 
turns by husband and wife, an election as to 
the manner of filing once made is irrevocable 
for the particular taxable year. 


Chapter 269 allows a refund of taxes paid 
on income arising from contracts with the 
United States where such inconte’is sub- 
sequently lost through’ renegotiation of ‘the 
contracts. t : 


Chapter 300 provides that, béginning with 
the calendar year 1944, the, income from 
gifts, bequests, devises or inheritances shall 
not be excluded from gross income. In 
case a gift, bequest, devise or inheritance 
consists of income from property, such in- 
come shall be included in gross income. 


Chapter 537 defines the term “head of a 
family” to mean an individual who main- 
tains in one household one or more dependents 
as defined in the law. 


Chapter 726 allows as a deduction from 
income travelling expenses, including the 
entire amount expended for meals and lodg- 
ing, while away from home in the pursuit 
of business to the extent that the taxpayer 
is not reimbursed for such expenses. 


Chapter 729 provides that where a taxpayer 
changes his place of abode without the state 
with the bona fide intention of continuing 
to abide permanently without the state and 
does not claim credit for taxes paid to 
another state, the personal exemption and 
credit for dependents are to be apportioned 
according to the number of months elapsing 
prior to the change of abode. 


Chapter 794 provides, in the case of in- 
dividual taxpayers, a credit of 331%4% against 
the amount of tax otherwise payable with 
respect to income of the 1945 calendar year 
of the first fiscal year ending after De- 
cember 31, 1945. 


Chapter 963 excludes from gross income, 
in other than the taxable year in which 
actually distributed or made available to 
him, any person’s share of a contribution 
made by an employer to a pension or profit- 
sharing plan. Also excluded are the aggre- 
gate benefits to a beneficiary of annuities 
under a plan meeting such requirements as 
exceeds “annuity” income as defined in Sec. 
222 (1) of Art. 81 Ann. Code. Contribu- 
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tions by employers applied to the purchase 
of life insurance protection for employees 
prior to retirement of such employees shall 
be deemed to be compensation and included 
in employees’ gross income. Provision is 
also made to allow as deduction from gross 
income contributions to a pension or profit- 
sharing plan and compensation to an em- 
ployee under a deferred payment plan to 
the extent allowable under Federal income 
tax law. Income from a trust formed under 
a pension or profit-sharing plan is exempt 
from income taxation as long as exempt 
from Federal tax. 


Chapter 1002 provides that the operating 
revenues of public utilities to be excluded 
from gross income are those which are sub- 
ject to the gross receipts tax. 


Massachusetts extended the 10% addi- 
tional tax upon personal and corporate in- 


comes to the calendar years 1947 and 1948. 
(Chapter 557.) 


It imposed an additional excise tax of 
2%4% of the net income of all domestic 
and foreign manufacturing corporations, 
domestic business corporations and foreign 
corporations in addition to other taxes. The 
tax applies only to taxes levied in or on 
account of the calendar year 1946. (Chapter 
731.) 


It repealed the provisions which allowed 
foreign corporations a 5% credit on divi- 
dends paid during the preceding calendar 
year to inhabitants of the state and amended 
the personal income tax law to tax divi- 
dends of domestic corporations and banks 
as well as of foreign corporations. Infor- 
mation returns are required of such cor- 
porations and banks. This tax makes 
permanent the temporary tax on dividends 
of domestic corporations originally imposed 
by Acts 1933, Chapter 307, Section 9, 
(Chapter 735.) 





ELIMINATION OF SWORN RETURNS 


The states of Alabama, Arizona and 
Connecticut eliminated the necessity 
of making individual income tax re- 
turns under oath. 

| 





Minnesota.—Chapter 410 provides that 
business within the state shall not be deemed 
to include transportation in interstate or 
foreign commerce, or both, by means of 
ships navigating within or through waters 
which are made international for navigation 
purposes. 
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Chapter 413 defines “back pay”, and pre. 
scribes that if the back pay exceeds 15% oj 
gross income, the tax thereon shall not ex. 
ceed the amount by which the former tax 
would have been increased had the back pay 
been included in the taxable years to which 
it is attributable. This provision is ap- 
plicable to all taxable years beginning after 
December 31, 1943. 


Chapter 596 makes changes in the law 
affecting loss from conversion of property, 
limitation of deductions, computation of 
partnership income, and determination of 
partner’s taxable year; the meaning of the 
terms “short and long term capital gains and 
losses,” “net short and long term capital 
gains and losses,” “net capital gains and 
losses” and their computation are set out; 
and the method of determining the period 
for which taxpayer has held various types 
of property is prescribed. 


Chapter 604 repeals the nonresident with- 
holding tax and amends the income tax law 
to revise the definitions of “partnership” 
and “partner” and to revise those sections 
affecting: gross income in respect to serv- 
ices of a child and credit allowed the parent; 
net income of a taxpayer using the accrual 
method where deductions and credits ac- 
crue only by reason of taxpayer’s death; 
time limit for filing claim for refunds; rental 
value of minister’s dwelling (exempted); 
pensions or profit-sharing plans; the income 
of servicemen who died in service (exempted); 
persons required to file returns (individuals 
if gross income exceeds $1,000; married in- 
dividuals, if gross income exceeds $2,000, or 
where aggregate gross income of husband 
and wife exceeds $2,000) ; inclusions in gross 
income of decedents; taxable net income of 
national and state banks; definition and 
computation of “net operating loss”; and dis- 
tribution of tax-free dividends. 


Montana fixed the date for payment of 
tax by corporations, operating on a fiscal 
year basis, as on or before the 15th day 
of the 6th month following the close of the 
corporation’s fiscal year. It also extended 
the time from three to five years in which 
the Board of Equalization may check false 
or fraudulent returns and make reassess- 
ments. (Chapter 209.) 


New York.—Chapter 120 extends to April 
30, 1947, the 6% business corporation fran- 
chise tax. 


Chapter 133 amends the business cor- 
poration franchise tax law to define “invest- 
ment income” as income, including gains in 
excess of capital losses from investment 
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capital “to the extent included in computing 
entire net income” less, in the discretion of 
the tax commission, any deductions allow- 
able in computing entire net income which 
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which [|B investment income. It defines “business in- 
s ap. come” as entire net income minus invest- 
- after | ment income and allows deductions for the 

tax imposed by Article 9A, or Article 9A 

heretofore in effect, based on the period im- 
€ law mediately preceding the period covered by 
erty, B the report; no deduction is allowed for any 
On Ol F uch tax based on the period covered by the 
on Ol F report. It makes corporations ceasing to 
of the § esercise their franchise subject to the gen- 
ns and § ral taxing and reporting provisions. It de- 
capital B tetes provisions for a combined allocation 
is and percentage and provides that allocated en- 
‘t out; tire net income shall be the total of allocated 
period § business income and allocated investment 
TYPES B income and that the investment allocation 

percentage shall be determined by multiply- 
t with- § ing the investment capital invested in stocks 
ax law — and bonds (other than government securi- 
ership” — ties) during the period covered by the re- 
ections § port by the percentage of entire capital or 
o sery- — issued capital stock or gross direct premiums 
parent; § Or net income of the insurer or obligor re- 
accrual — quired to be allocated to the state on reports 
lits ac- § tequired to be filed under the tax law or 
death; § insurance law. It provides that taxpayers, 
- rental § the investment income of which is more than 
npted); 85% of entire net income and the investment 
income & Capital of which is more than 85% of total 
npted); — Susiness and investment capital, may apply 
‘viduals & the investment allocation percentage to the 
ried in- § tire net income and total business and in- 
000, or B Yestment capital. It provides that the per- 
1usband & centage of entire capital or issued capital 
in gross § Stock, gross direct premiums or net income 
some of § Of subsidiaries required to be allocated to 
on and the state on reports required to be filed 





under the tax Jaw or insurance law is to be 
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Chapter 162 changes the provisions rela- 
tive to the manner in which excessive profits 
resulting from renegotiation of war con- 
tracts by the U. S. Government shall be 
considered in computing the franchise tax 
on business corporations, the personal in- 


come tax and the unincorporated business 
tax. 












Chapter 114 reduces by 25% the taxes 









to April J upon and with respect to personal incomes 

ion fran- § 4nd net capital gains based on returns for 
the calendar year 1944 and for fiscal years 

ess cor-§ °° Periods of less than one year ending 

, “eaestle luring the calendar year 1945. 

gains inf Chapter 209 allows a credit for personal 

vestinent @ "Come tax purposes of taxes paid to another 
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state by residents of New York, but not if 
such other state allows credit against its 
income tax to such residents for New York 
income taxes. It provides that allowance of 
the credit will not operate to reduce New 
York income tax to an amount less than 
would have been payable if income from 
such other state had been excluded in com- 
puting net income and net capital gain. 


Chapter 120 extends the tax on unincor- 
porated businesses to apply on 1945 income 
or income for fiscal years ending in 1946, 


North Carolina.—H. B. 12 makes the fol- 
lowing major changes: (1) permits deduc- 
tions by railroads of special rents paid 
because of loans by state and Federal gov- 
ernments if state owns majority of capital 
stock of railroad; (2) exempts pension, 
profit-sharing, stock bonus and annuity 
trusts established by employers (effective 
January 1, 1944); (3) authorizes the regula- 
tion by the Commissioner of bad debts al- 
ready charged off; (4) excludes rental value 
of dwelling and appurtenances furnished 
ministers and officers and employees of or- 
phanages as part of compensation; (5) pro- 
vides that recipients of employee trust 
payments must include only amounts actually 
received during income year (effective Jan- 
uary 1, 1944); (6) completely revises deduc- 
tion provisions relating to losses; (7) permits 
deduction of amounts expended for medical 
care and insurance not exceeding 5% of net 
income computed without the benefit of this 
deduction; (8) authorizes deduction of 
amounts expended by other than a married 
woman having an independent income for 
maintenance of relatives in institutions for 
mental or physical care; (9) extensively re- 
vises material concerning deduction of in- 
come earned out of the state; (10) allows 
deduction of amounts paid by employers to 
employees’ trusts (effective January 1, 1944); 
(11) extends exemption for dependents to 
students; (12) provides that, in case of two 
or more trusts established for same bene- 
ficiaries, $1,000 deduction granted for in- 
come of trusts not distributable during year 
be apportioned ratably; (13) grants $2,000 
deduction to divorced person having custody 
of minor children and receiving no alimony; 
and (14) dispenses with the necessity of 
swearing to partnership returns. 


H. B. 478 extends the provisions exempt- 
ing the insurance or compensation received 
by war veterans for injuries to veterans of 
the present war. 


H. B. 811 provides that insurance com- 
panies shall be exempt from income tax on 
insurance income and permits deduction of 
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stock dividends of domestic insurance com- 
panies and a proportionate deduction of 
such dividends: of foreign insurance com- 
panies. It repeals a provision excluding 
from gross income of domestic insurance 
companies the:net additions required by law 
to reserve funds, net additions to special 
contingency reserve funds and sums paid to 
policy-holders::on policy and annuity con- 
tracts. wyosat ° 


North Dakota—S. B. 78 and 79 clarify 
the Code provisions so as to permit the 
deduction of net losses carried over for prior 
years. ; 


S. B. 130 provides that the : three-year 
period of limitation upon reassessments of 
tax does not apply in the case of false or 
fraudulent returns. 


‘SB. 194 adds provisions allowing deduc- 
tion of capital gains and losses to the extent 
of 50%. Loss carry-over provisions wére 
extended to include 4 succeeding years, and 
credit for dependents was increased from 
$200 to $500 each. 


Oklahoma repealed the community: prop- 
erty law of 1939 and enacted a similar law 
with elimination of the former provision 
which had made operation of the law an op- 
tional matter. (H. B. 218.) 


Oregon.—Chapter 83 changes the date for 
filing corporation excise tax returns from 
the first to the fifteenth day of the fourth 
month after the expiration of the taxable 
year. 


Chapter 199 provides that for the tax year 
on and after January 1, 1943, any discount 
authorized will be computed upon the amount 
of excise tax payable after offsetting the 
allowable amount of personal property taxes 
paid. For tax years beginning on and after 
January 1, 1945, the minimum excise tax 
will not be reduced by reason of any dis- 
count. 


Chapter 226 provides for credits and re- 
funds of corporation excise taxes and per- 
sonal income taxes in cases where taxpayers 
have not been allowed full credit for such 
taxes upon renegotiation of war contracts. 


Chapter 240 provides that contributions 
or gifts to the United States, the state, or 
any political subdivisions thereof are allow- 
able deductions. 


Chapter 241 includes as deductions, for 
corporation excise tax purposes, contribu- 
tions or gifts by the taxpayer to the U. S., 
the state, or any political subdivisions for 
use exclusively for public purposes within 
the state. 
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Chapter 270 repeals the community prop. 
erty law. 


Chapter 299 adds the provision that where 
a farmer has been reporting on the cash 
basis, he may change his method of report- 
ing to an inventory basis by submitting 
prior to January 1, 1947, an amended tax 
return for any tax year beginning on or 
after January 1, 1943. Where a taxpayer 
has died and the computation of the income 
tax by the executor or representative in- 
cludes the market value of livestock, this 
amount may be excluded in case an executor 
or representative acquires the right to re 
ceive such amount, or in case any other 
taxpayer acquired this right and files an in- 
come tax return setting forth the amount 
received. 


Chapter 340 provides a form for revoca- 
tion of election to come under the com- 
munity property law, to be accompanied by 
a fee of $15. 


Chapter 371 changes the provisions re- 
lating to taxation of annuities by excluding 
from gross income the amount received in 
the taxable year until the aggregate of the 
amounts excluded from gross income equals 
the aggregate premiums or consideration 
paid for such annuity. 


Chapter 411 adds a new section to the in- 
come tax law providing for a simplified in- 
come tax table, which may be used by 
individuals having an adjusted gross income 
of not more than $5,000. 





OREGON CORPORATION EXCISE 
AND INCOME Tax 


There will be no reduction of per- 
sonal income or corporation excise tax 
for the tax years beginning in 1945 as 
the revenue will be used for the reduc- 
tion of various property taxes. A 
reduction of 30% of the tax was al- 
lowed for the tax years beginning in 
the calendar year 1944 and a 75% re- 
duction for the year 1943. 





Chapter 455 allows as a deduction pay- 
ment to a trust which is to be used ex- 
clusively within the state for purposes of 
educational loans or grants not made to par- 
ticular individuals, and the basis of which 
is need or merit. 


Chapter 461 provides for the distribution 
of revenue from corporation excise taxes 
and provides for the reduction of excise 
taxes under certain conditions. 
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Pennsylvania.—Act 91 extends the cor- 
porate net income tax at the rate of 4% for 
the years 1945 and 1946, It also expressly 
authorizes the deduction of the Federal de- 
clared value excess-profits tax; provides for 
allocation of capital losses to states where 
the property is located; changes the gross 
receipts factor of the apportionment formula 
by including all gross receipts (formerly 
gross receipts from sales, fees and commis- 
sions) excepting rentals, royalties, interest 
and dividends which are subject to special 
provisions; makes special provisions for 
gross receipts from construction contracts; 
and changes the interest and appeal provi- 
sions. 


Act 360 imposes an excise tax at the rate 
of 4% of net income 6n co-operative agri- 
cultural associations for the privilege of 
doing business in the Commonwealth or 
having capital or property employed or used 
in the Commonwealth. 


South Carolina—S. B. 28 provides that 
in computing the net income of corpora- 
tions, deductions not in excess of 5% of 
the corporation’s net income shall be al- 
lowed, which have been contributed for the 
use of the state or any political subdivision 
thereof, any state-owned institution, the 
American Red Cross, and any non-profit 
religious, charitable, educational or scientific 
corporation. 


Vermont.—H. B. 249 provides that the in- 
come tax shall be imposed for the year 
1945 and each year thereafter on the taxable 
income of nonresidents derived from any 
property owned and any business, trade, 
profession, or occupation carried on in 
Vermont. Nonresidents who pay a tax on 
income derived from sources in Vermont 
to another state are granted a proportionate 
credit provided such foreign state grants 
reciprocal credits to Vermont residents. 


Wisconsin amended the exemption from 
income tax of insurance proceeds collected 
on property destroyed by fire or other 
casualty by authorizing the commissioner to 
extend the time for replacing the property 
for a period not to exceed two years after 
the termination of the present war. (Chap- 
ter 4.) 


It exempted from tax the income earned 
by employee pension trusts. This exemp- 
tion is applicable to the calendar year 1944, 
or corresponding fiscal year, and thereafter. 
(Chapter 125.) 

It extended the duration of the privilege 
dividend to June 30, 1947, and changed the 
time for making returns and paying the tax 
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to the last day of the first month following 
the close of the calendar or fiscal year. 
(Chapter 333.) 


It extended the time for giving notice of 
adjustments of income for the years 1942, 
1943 and 1944 from three to five years; re- 
duced the interest rate from 6% to 5% and 
to 3% in case additional taxes are assessed 
in the five-year period; and required the 
Department upon request in certain cases to 
make an audit within three years. (Chapter 
440.) 


It allowed as deduction to individuals con- 
tribution or gifts made to any national or- 
ganization of veterans of the armed forces 
of the United States or subordinate unit 
thereof. (Chapter 569.) 


Inheritance, Gift 


The emergency tax levies were extended 
in Massachusetts, New York and Wiscon- 
sin. New Mexico enacted a new estate tax. 
Other changes relate chiefly to reciprocity 
in taxing of intangibles of nonresidents and 
exemptions. 


Arkansas.—Act 294 provides for an estate 
tax designed solely to absorb the Federal 
credit; provides that intangibles of nonresi- 
dents shall no longer be taxed; and removes 
the difference between estates of nonresi- 
dents who were residents of the United 
States and those who were not such residents. 


Delaware.—H. B. 143 provides that when 
any tax was collected on property received 
as part of an estate by the decedent two 
years prior to his death, a deduction of an 
amount equal to the value of such property 
shall be made. The State Tax Department 
is required to assess the property of the 
donor within 14 months from the date of 
decedent’s death. A schedule of deductions 
must be filed by the executor within 13 
months after the death of the donor. In- 
terest on a delinquent tax starts 15 months 
after the death of the donor. 


H. B. 269 shortens the period from two 
years to six months prior to a decedent’s 
death within which time any transfer of 
property without full consideration in money 
will be deemed to be a transfer in contem- 
plation of death. 


Illinois.—S. B. 415 provides for payment 
of a tentative inheritance tax, as estimated 
by the county judge, on contingent re- 
mainders, with negotiable bonds of the 
United States or the state to be given as 
security for the payment of any tax in ex- 
cess of such tentative amount. 
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Maine limited the totai exemption for 
Class A grandchildren to $10,000 and speci- 
fied the persons entitled to the $500 exemp- 
tion by increasing the rate in the first bracket 
of Class B taxpayers from 5% to 8&%. 
(Chapter 358.) 


Maryland.—Chapter 742 exempts from 
the inheritance taxes any equitable interest 
of a surviving spouse in a registered bond 
of the United States. 


Massachusetts extended the 10% tem- 
porary additional tax on legacies and suc- 
cessions to estates of decedents dying during 
the period from July 1, 1946 to December 
31, 1948. (Chapter 557.) 


New Hampshire.—Chapter 3 provides for 
exempting transfers to a father or mother 
from tax on legacies and successions. 


New Mexico.—Chapter 66 imposes an 
additional inheritance or estate tax when the 
tax does not equal 80% of that imposed 
upon the value of net estates by the Federal 
government. 


New York extended the emergency tax 
rates to estates of persons dying prior to 
April 1, 1946. 





RECIPROCAL TRANSFER Tax Law 


The states of Illinois, Nebraska, 
Oklahoma, South Dakota and Texas 
have enacted laws exempting from 
taxation the intangibles of a nonresi- 
dent provided the state of domicile 
grants a similar exemption. 





North Carolina.—H. B. 12 repeals the ex- 
emption granted to gifts to institutions or 
corporations in the state the property of 
which is exempt under North Carolina laws. 


North Dakota increased the exemption of 
insurance proceeds from $20,000 to $25,000. 
(S. B. 128.) 


Oregon.—Chapter 238 excepts shares, ac- 
counts and certificates in savings and loan 
associations standing in the joint names of 
decedent and another, where the balance of 
the deposit does not exceed $1,000, from the 
requirements of notice and delivery on the 
part of the depositaries. 


Chapter 389 provides that the transfer of 
property involved in the elections under the 
community property law shall not be con- 
sidered a transfer by gift, and shall not be 
subject to tax. 
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Washington.—Chapter 206 amends the 
gift tax law to include adopted children oj 
a lineal descendant of the donor as Class A 
donees, and to exclude from the $3,000 ex. 
emption, gifts of future interest in property. 


West Virginia.—S. B. 77 increases the ex. 
emption for widowers from $5,000 to $15,000. 


Wisconsin.—Chapter 300 includes legally 
adopted children within the 2% primary rate 
of tax. 

Chapter 309 changes the time for filing 
gift tax report and making payment of the 
tax from March 15 to April 15. 


Chapter 333 extends the duration of the 
emergency gift tax and the emergency reliei 
tax on transfers of property to June 30, 1947. 


Insurance 


Prompted by the decision of the United 
States Supreme Court in the case of United 
States v. South Eastern Underwriters Associa- 
tion et al., 322 U. S. 533, holding that the 
business of insurance is commerce and to the 
extent conducted across state lines is inter- 
state commerce, many states have revised 
their insurance taxes so as to provide equa! 
and nondiscriminatory taxation of foreign 
and domestic insurance companies an: to 
bring such statutes in conformity with the 
Commerce Clause of the Federal Constitu- 
tion. For the same reason many states re- 
pealed retaliatory taxing provisions. 


In addition, many states which relied on 
their present taxing statutes enacted legis- 
lation designed to relieve insurance com- 
pany officials from personal liability for 
foreign state premium taxes in the event 
such taxes were held unconstitutional. 


Alabama made equal the gross premium 
taxes to be paid by foreign and domestic 
companies. It provided that no tax shall be 
paid on gross premiums in excess of 121%4% 
of the total premiums less return premiums 
received on policies of insurance wherever 
issued. The premium tax is subject to 
credit and deduction of all ad valorem taxes 
paid by the company upon any building owned 
and occupied as its principal office in Ala- 
bama. (H. B. 189.) 


Arizona.—Chapter 100 provides that the 
gross premiums tax shall apply alike to 
both foreign and domestic insurance com- 
panies and changes the return and tax p2y- 
ment due date from March 1 to April 1 


Arkansas.—Act 187 extends the tax on 
gross receipts to domestic as well as foreign 
insurance companies but leaves the 2% rate 


December, 1945 @ TAX ES—The Tax Magazine 


on fir 
panie: 
and h 
The a 
pires 


Cal 
taliat 
with 
states 


Co! 
direc! 
“gros 
“ocea 
direc’ 
annui 
for ¢ 
other 
14% 
torel; 
and 
forei: 
in th 
life i1 
for | 
othe 
all o 
such 
prop 
clud 
ance 
Reta 
coun 
imp 
Chay 
1945 


Cl 
com 
It el 
divi 
cont 
vide 
iron 
ded: 
and 
tion 
and 
vide 
tax, 
redt 


aA 





Is the 
ren of 
lass A 
00 ex- 
perty, 


he ex- 


15,000. 


legally 
ry rate 


filing 
of the 


of the 
d reliei 
), 1947. 


United 
United 
ssocia- 
at the 
to the 
inter- 
evised 
- equal 
oreign 
andl to 
th the 
nstitu- 
tes re- 


ied on 
legis- 
com- 
ty for 
event 


L. 


emium 
mestic 
hall be 
124% 
miuims 
erever 
ect to 
1 taxes 
owned 
n Ala- 


at the 
ike to 
» com- 
x pary- 
- 


ax on 
oreign 
% rate 


Bazine 


on fire, tornado and marine insurance com- 
panies and the 212% rate on life, accident 
and health insurance companies unchanged. 
The act is effective January 1, 1945, and ex- 
pires after two years, 


California.—Chapter 1042 repeals the re- 
taliatory provision of the premium tax law 
with respect to taxes imposed by other 
states. 


Connecticut.—Chapter 42 redefines “gross 
direct premiums” and adds definitions of 
“gross direct annuity considerations” and 
“ocean marine insurance.” The rate on net 
direct life insurance premiums and net direct 
annuity considerations, including premiums 
for disability, double indemnity and any 
other such incidental benefits, is reduced to 
14%. Provisions formerly dealing with 
foreign insurance companies are repealer 
and new ones enacted which provide that 
foreign and alien companies doing business 
in the state shall pay 144% of total net direct 
life insurance premiums, including premiums 
for disability, double indemnity and anv 
other such incidental benefits, and 2% of 
all other net direct premiums received by 
such companies from policies written on 
property or risks located in the state, ex- 
cluding premiums for ocean marine insur- 
ance and net direct annuity considerations. 
Retaliatory provisions concerning states or 
countries imposing greater fees than those 
imposed by Connecticut are also included 
Chapter 8 provides for payment of tax in 
1945 at the new rate. 


Chapter 93 makes all domestic insurance 
companies subject to tax at the same rates. 
It eliminates the provision that interest and 
dividends from life insurance and annuity 
contracts should be taxed at 2% and pro- 
vides instead that interest and dividends 
irom life insurance and annuity business be 
deducted to the extent of 78% of such life 
and annuity business for 1945 and at gradua- 
tions of 1% per year up to 81% for 1948 
and subsequent years. The section also pro- 
vides, instead of the annual tax of 644%, a 
tax, after all deductions, of 6% for 1945, 
reduced % of 1% per year until it reaches 
34% for 1949 and subsequent years. 


Delaware changed the tax on all insurance 
companies, excepting workmen’s compensa- 
tion, from 144% to 14% applicable to gross 
amount of premiums received commencing 
with the calendar year 1945. (H. B. 103.) 

It repealed the provisions which provided 
for retaliating taxes, fees and regulations of 


insurance companies, agents or brokers. 
(H. B. 104.) 


State Tax Legislation 


Florida.—H. B. 406 repeals sections for- 
merly imposing license and premiums taxes 
on insurance companies and replaces such 
sections by the following provisions: fire 
or other casualty, indemnity, accident, health, 
fidelity, workmen’s compensation, life, sick 
and funeral benefit, fraternal benefit, surety, 
mutual benefit, plate glass insurance com- 
panies and attorneys doing reciprocal or 
inter-insurance business must pay an annual 
$200 license fee and an annual premiums 
tax of 2% plus a % of 1% fee on or before 
March 1, 1946, and a 1% fee on March 1 
annually thereafter on gross receipts on an- 
nuity policies or contracts paid by holders 
in Florida; license fees must be paid an- 
nually on or before October 1 and premiums 
fees on or before March 1; premiums re- 
turns must be filed in such form as required 
by the Insurance Commissioner. 


H. B. 408 provides that fire or other 
casualty, indemnity, accident, health, fidelity, 
workmen’s compensation, life, sick and 
funeral benefit, fraternal benefit, surety, 
mutual benefit, plate glass insurance com- 
panies, and attorneys doing reciprocal or 
inter-insurance business, at their option, 
may take credit against Florida premium 
receipts taxes for a sum equal to the propor- 
tion of said premiums tax which the propor- 
tion of the total amount of premiums received 
from insurance and annuity contracts in 
Florida bears to the total amount of all 
premiums received by the insurer from all 
insurance and annuity contracts everywhere. 


Georgia.—H. B. 67 imposes the tax on 
gross direct premiums, including annuity 
considerations on business done in the state, 
instead of on premiums received in the state, 
eliminates the former deduction allowed on 
reinsurance to companies doing business in 
the state, withdraws the exemption formerly 
extended to domestic mutual fire insurance 
companies, raises the tax rate from 114% to 
2% and repeals a provision requiring de- 
posits of foreign insurance companies doing 
business in the state. These provisions are 
applicable to premiums received after Jan- 
uary 1, 1945. 

H. B. 297 excludes government war bonds 
from total assets in computing the percentage 
of assets in the state for tax reduction pur- 
poses. 


Iowa changed the gross premiums tax on 
all insurance companies and attorneys in 
fact to 2%, fraternal beneficiary associations, 
county mutual associations and non-profit 
hospital and medical service corporations 
excepted, such tax not to be increased on 
account of any retaliatory law. The rate is 
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applicable to the year 1944 and thereafter. 
Computation of tax of attorneys in fact is 
amended to eliminate the deduction of con- 
siderations for reinsurance and the amount 
actually paid for losses on property located 
within this state or on claims arising within 
the state. Mutual insurance companies are 
excluded from the tax computation provi- 
sions of Section 8916. Sections 7021, 7022, 
7025 and 8612.1, relating to alien companies, 
foreign companies, domestic companies and 
discrimination between Iowa companies, are 
repealed. (Chapter 212.) 


Maine.—Chapter 118 provides that domestic 
life insurance companies shall, on or before 
April 1, pay a tax of 2% instead of 1% on 
gross direct premiums written and assess- 
ments including annuity considerations and 
that all other insurance companies except 
mutual fire insurance companies transacting 
mill insurance shall, on or before May 1, 
pay a tax of 2% instead of 1% of gross 
direct premiums; deletes a provision declar- 
ing the tax as being for the privilege of 
doing business in the state; repeals a pro- 
vision relating to ratio of tax on certain 
foreign insurance companies; repeals a pro- 
vision relating to reciprocal provisions as to 
foreign insurance companies and repeals and 
re-enacts a provision relating to fees payable 
to the Insurance Commissioner. These pro- 
visions are applicable to 1945 assessment. 


Maryland.—Chapter 365 repeals the pro- 
visions which authorized the imposition of 
fees and taxes on foreign insurance com- 
panies on a retaliatory basis. 


Chapter 560 repeals the exemption hereto- 
fcre granted to domestic mutual fire insur- 
ance companies from payment of the premiums 
tax. 


Massachusetts excluded premiums for re- 
insurance from the tax to be paid by do- 
mestic and foreign insurance companies, 
other than life insurance companies. Re- 
turns are now due March 1 instead of dur- 
ing January. (Chapter 721.) 


Missouri.—S. B. 74 imposes a 2% tax on 
direct premiums received by domestic in- 
surance companies organized under Articles 
2,7, and 17 of Chapter 37, Revised Statutes 


(life and accident, mutuals other than life. 


and fire, and title insurance companies) and 
mutual fire insurance companies from policy- 
holders in the state or on account of busi- 
ness done in the state. The first return is 
due 30 days after the effective date of this 
Act (April 28, 1945) and the tax is due 60 
days after the effective date. Domestic 
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companies are allowed to deduct from thf. 
premiums tax all income taxes, franchi 

taxes, personal property taxes, valuatio pusines: 
fees, registration fees and examination fee. nchis 
paid under state law. 


S. B. 98 provides for the deduction by do 
mestic and foreign insurance from direcgmens fT 
premiums, amounts returned to or declare 


the state upon which an agreed per centu 
of interest is paid quarterly, semiannuall¥ 


the state, as unabsorbed premiums or divi 
dends, whether paid in cash, or applied ir 
reduction of premiums payable by sucig\ 
policyholders. 


New Hampshire.—Chapter 71 extends thd, 
gross premiums tax on insurance companies payabl 
to both foreign and domestic companies andjble p 


mestic companies, prior to this act, were nofpayabl 
liable for such a tax. Important provisiongxabi 
contained in Chapter 71 are as follows: aij 
60-day extension of time is allowed, at the 


succeeding May 1; reports are due on orfsidera 
before March 1 (domestic companies’ re4Decer 


of January); an annual $35 fee is provided 
for the privilege of doing business, due 
April 1 (this fee like the fee formerly im- 
posed on foreign companies, was $150 pe 
year); fire, marine, fidelity and casualt 
companies must pay to Commissioner upon 
property and risks resident in state for year 
ending December 31 preceding, within one 
month after receiving from the Commis- 
sioner notice of amount due, 2% of all gross 
direct premiums less return premiums and 
unabsorbed premium deposits returned or 
credited to policyholders upon business in 
state; life insurance companies pay to the 
State Treasurer, within one month after re- 
ceiving notice from the Commissioner of 
amount due, 2% of gross direct premiums 
from residents less dividends returned or 
credited to policyholders. These provisions 
are effective as to taxes assessed December 
31, 1944. 


New Jersey.—Chapter 132 provides that 
every domestic and foreign stock, mutual 
and assessment insurance company shall pay 
an annual tax on or before June 1 to the}: 
Director of the Division of Taxation. The 
tax, except as to marine insurance and life 
insurance companies which are specially 
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axed, is 2% of taxable premiums collected 


panies and self-insurers which are lable tor 


franchis juring the previous calendar year on all a4% tax. License fees are $300 on all com- 
valuatio business in the state, less the amount of any panies except farmers’ mutual fire insurance 
tion feef anchise taxes and taxes on property, ex- companies and fraternal orders, and this fee 
‘usive of taxes on real estate and the taxes must be paid by April 1, 1945, and annually 
n by dofievied under this Act and taxes paid to fire- thereafter. The Act further provides that 
m direcfmen’s relief associations under R. S. 54:18-1, the provisions of the Revenue Act of 1939, 
declaregpaid in the state by the company pursuant as amended in effect December 31, 1944, 
olders jgto any state law during the year. The tax shall govern with respect to reports and 
- centungon life insurance companies is 2% on pre- taxes on premiums received by insurance 
annuallqmiums on life insurance contracts of resi- companies through December 31, 1944, and 
urned tgients and 1% on annuity contracts of on income received in the calendar year 
cated igresidents less the amount of franchise taxes 1944, with the above exception as to license 
or divigand taxes on property, exclusive of taxes on _ fees. 
plied igreal estate and taxes payable under this Act. ‘ 
sucNo deduction is allowed for franchise taxes Oklahoma.—H. B. 83 provides that both 
or property taxes on the tax payable in the domestic and foreign insurance companies 
year 1945, and deductions for such taxes are shall be subject to the 4% tax on premiums 
ends th@illowed at graduated percentages for taxes for risks within the state and to an annual 
mpaniegpayable in the years 1946 to 1954. The tax- license fee of $100, such fees to be in lieu 
nies andble premiums shall not exceed 121%4% of of all other taxes except ad valorem taxes. 
nts apithe total premiums calculated as specified The license fee and a tax of $10 per month 
rs. in the Act. The taxes imposed are first ' lieu of the 4% tax are required of com- 
were nolayable in the year 1945 on the basis of Panies applying for the first time for a 
ovision#iaxable premiums and taxable considera- license to do business in Oklahoma. Credits 
llows: ations for the calendar year 1944, provided for investments in Oklahoma real estate or 
1, at thélthat taxes paid prior to the effective date securities are permitted against the premiums 


ling re#y payable prior to the effective date and ‘@* These credits operate to reduce the 
not redubsequently paid under any state law as- ‘#% On @ graduated scale until, if 30% or 
Its untillsessed on the basis of premiums and con- ™OF of the company’s assets are in Okla- 
€ On OMfsiderations collected during the year ending homa, there is no tax. 

nies ré-dDecember 31, 1944, or on the net value of 

€ monthfpolicies in force December 31, 1944, shall be 

rovidedscredited against the tax levied on life in- U. S. SupREME Court DECISION 
>SS, eisurance companies. : . ne 

erly im-fhefore Mieck 1 cota r pst Cotas Equal Protection.—Without violating 
9150 perfsioner of Banking and Insurance who, on thy . Foavinenth  Senemieieett,. 8, 20 
casualty§;} before May 1, reports to the Director of may impose upon foreign corporations 
er uponithe Division of Taxation facts necessary for conditions different from those a 
for yearfthe computation and collection of the tax posed hae domestic Tee, ae 
thin one : the privilege of doing business in the 
‘ommis-§ New Mexico revised the taxing statutes re- state. Therefore, the state of Okla- 
ill gross§lating to insurance companies by imposing homa may require that foreign insur- 
ims and§equal and nondiscriminatory taxes on do- ance corporations pay an entrance fee 
rned orgmestic and foreign insurance companies. annually, plus a tax on all premiums 
iness inf The tax is imposed on all companies licensed received in the state during the 

r to the§to transact insurance business in the state previous calendar year. Lincoln Na- 
after re-Jequal to 2% of gross premiums on insurance tional Life Insurance Co. v. Read et al., 
oner ofgcovering risks within the state, less return 65 Sup. Ct. 1229. 

emiums§?temiums, including dividends paid to policy- 


holders, and premiums received for rein- 





surance. (Chapter 107.) 


North Carolina.—H. B. 811 repeals the 
existing gross premiums and license fee 
Provisions covering insurance companies 
and imposes new provisions and rates. 


Ovisions 
=cember 












Oregon.—Chapter 302 includes domestic 
as well as foreign and alien companies 
within the scope of the gross premiums tax; 
reduces such tax from 2%4% to 2% of 
premiums, payable on or before July 1, 1945, 
except that the tax payable and paid on or 


les that 
mutual 


hall payfUnder the new law, licénse fees are due before April 1, 1945, shall be deemed pay- 

to the} April 1 annually and gross premiums fees ment as herein required on or before July 1, 
n. a and reports are due March 15, annually. 1945, and any excess paid over 2% will be 
and life 


The gross premiums tax is 2% on companies 
other than workmen’s compensation com- 
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refunded; increases the annual license for 
domestic mutual fire associations to $50; 
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requires the attorney for every exchange 
licensed to do business in the state to pay 
2% of gross premiums and, in addition, re- 
quires such attorney for every exchange 
writing fire and automobile fire and theft 
insurance to pay % of 1% of gross premiums 
or deposits, the same to be in lieu of all 
other taxes in the state except taxes on real 
and personal property located in the state; 
and repeals Sections 101-110 concerning 
reciprocal obligations of foreign corporations. 


South Dakota.—H. B. 190 repeals sections 
of the law which pertain to taxation of in- 
surance companies (Secs. 57.3501—57.3506, 
57.3508—57.3510, 57.3514) and substitutes 
the following provisions: every insurance 
company, foreign or domestic, except county 
mutual companies, township mutual com- 
panies and fraternal benefit societies, shall, 
at the time of making its annual statement, 
on or before March 1 each year, pay as 
taxes 2%4% of gross premiums received 
upon property or risks resident in South 
Dakota or 144% of the consideration re- 
ceived for annuity contracts; companies 
with investments in South Dakota repre- 
senting 20% of their total assets or equiva- 
lent to 20 times the total premiums received 
shall pay, instead, 1% of the gross premiums 
and gross considerations received; the tax 
is in lieu of all other taxes on the companies 
involved except property taxes and the addi- 
tional tax imposed by Sec. 31.0306 on fire 
insurance companies. 


Tennessee.—Chapter 3 provides for taxing 
premiums of insurance companies, domestic 
and foreign, and repeals all laws or parts of 
laws in conflict. The rates are as follows: 
life insurance companies, 2% on gross 
premium receipts from residents of Tenn- 
essee; workmen’s compensation insurance 
companies and self-insurers, 4% on gross 
premiums collected (minimum tax on self- 
insurers, $5); annuity companies and life 
insurance companies writing annuity con- 
tracts, 114% on gross consideration receipts 
paid by or for residents of Tennessee; all 
other insurance companies, 2% on gross 
premiums paid by or for residents of Tenn- 
essee or on property located in the state; 
companies writing fire insurance pay an ad- 
ditional tax of % of 1%. Reports and’ pay- 
ments are due on or before March 1 and 
September 1 and are for the privilege of 
doing business for the six-month period 
commencing January 1, 1945, and for each 
succeeding six-month period commencing 
January 1 and July 1 of each year but shall 
be measured by the gross premiums and 
considerations received during the six months 
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immediately preceding. Self-insurers shall 
pay the tax in January of each year. 






Texas imposed a gross premiums tax of 
3.5% on every group of individuals, society, 







































































































association or corporation transacting the § Janua 
business of life insurance, personal accident J ject t 
insurance, life and accident insurance, or § reside 
health and accident insurance for profit, or J paym 
for mutual benefit, or protection in the § grant 
state. Reports are due March 1 showing § retur: 
premiums collected during the preceding § irtan 
calendar year; this provision is applicable to § year « 
premiums collected during 1945, and cur- § of sh 
rent laws will be in effect until that time. B linqu 
(H. B. 23.) mont 
7 ; retur 
Washington.—Chapter 28 provides that § there 
the rate of tax on gross premiums shall be linqu 
2%, the same to be applicable to both do- § fom 
mestic and foreign companies. The Insur- 
ance Commissioner states that the change Inc 
does not affect 1944 returns. valua 
bles" 
West Virginia.—S. B. 123 imposes a 2% § rece; 
gross premiums tax on every insurance com- Ff payn 
pany licensed to transact business in the § gatis 
state. Prior to the amendment, the tax was | ing. 
limited to insurance companies incorporated ] trati 
or organized under the laws of any other Ct 
state or under the laws of any foreign gov- buile 
ernment. Returns of gross premiums col- on 
lected and received on business done in the 50% 
state during the previous calendar year and §— ~ Iu 
payment of the tax are required to be made be 
to the Insurance Commissioner on or before i 
March 1, 1945, and annually thereafter. ae 
S. B. 81 provides that companies with § shar 
reciprocal or inter-insurance contracts are § of s' 
to make an annual report and pay an annual § secu 
license fee of $10. In addition, a tax of 2% § bala 
of the gross premiums or deposits collected C 
during the preceding year plus an annual § char 
premium tax of % of 1% of the premiums § civic 
for fire policies aré to be paid. and 
the 
Intangibles It a 
tho: 
Michigan provided for the taxation of in- § Fel 
tangibles having a business situs in the state 
on the basis of an allocation formula; Minne- N 
sota suspended permanently its tax on § tan; 
moneys and credits; and New Jersey ex- § use 
empted intangibles from the general prop- J the 
erty tax. wit! 
Other changes relate to exemptions, tax on 
rates and assessment of tax. a 
Florida—H. B. 221 makes the following § °" 
major amendments: (1) includes in Class B be 
intangibles, bonds of the state of Florida and Mi 
excludes not only municipal and county bus 
Sta 
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bonds but also bonds of other taxing dis- 
tricts; (2) provides that no tax of less than 
25¢ shall be entered on the tax roll; (3) 
provides that taxable intangibles of an indi- 
vidual becoming a resident subsequent to 
January 1 and prior to April 1 shall be sub- 
ject to taxation the day he becomes a legal 
resident and requires filing of return and 
payment of tax for such year; (4) permits 
granting of extension of time for filing such 
return and credit allowance for income and 
intangibles taxes paid another state for said 
year on such intangibles; (5) transfers duties 
of sheriff as to levy and collection of de- 
linquent taxes to tax collector; (6) removes 
monthly interest penalty on failure to file 
returns or to include all taxable intangibles 
therein; and (7) deletes 10% penalty on de- 
linquent taxes and reduces interest penalty 
from 2 to 1%. 


Indiana.—Chapter 51 provides for the 
valuation of judgments for general intangi- 
bles tax purposes upon the basis of amounts 
received in discharge thereof. It requires 
payment of the tax on judgments, releases, 


satisfactions or assignments before record- . 


ing. It also changes penalty and adminis- 
trative provisions. 


Chapter 91 amends the intangibles tax on 
building and loan associations by exempting 
federal obligations to an amount equal to 
50% of the difference between the total 
value of the paid-in capital and surplus of 
such building and loan association and the 
aggregate of the assessed value of real estate 
and tangible personal property, value of 
shares of non-resident shareholders, value 
of sheriff’s certificates, the amount of loans 
secured by pledged shares of stock and the 
balance due on real estate sold on contract. 

Chapter 170 exempts non-profit religious, 
charitable, educational, hospital, scientific, 
civic or cemetery corporations, institutions 
and foundation trusts or associations from 
the intangibles tax after February 27, 1944. 
It also provides for a refund of the tax to 
those exempted which have paid taxes since 
February 27, 1944. 


Michigan.—P. A. 165 provides that in- 
tangible personal property of a nonresident 
used in connection with or acquired from 
the conduct of a business both within and 
without Michigan shall be deemed to have a 
situs in Michigan and shall be taxed in ac- 
cordance with an allocation formula known 
as “percentage of taxability.” The “per- 
centage of taxability” of such property shall 
be the average of the following ratios: 
Michigan sales to total sales or Michigan 
business to total business; Michigan physical 
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properties to total properties; and Michigan 
payroll to total payrolls. Shares of stock of 
bank and trust companies doing business in 
the state shall be deemed to have a situs in 
Michigan, irrespective of the domicile of the 
owner. The tax on income-producing intan- 
gibles is imposed at the rate of 3% of the 
income but in no event less than 1/10 of 
1% of the face or par value. Non-income 
producing intangibles are taxed at the rate of 
1/10 of 1% of the face, par or contributed 
value of the item. Moneys on hand, in 
transit or on deposit are taxed at 1/25 of 1% 
of face value, while shares of stock in build- 
ing and loan and savings and loan associa- 
tions are taxed at 1/25 of 1% of the paid-in 
value of the shares. The statutory tax de- 
duction is increased from $10 to $20 and in 
case of tax on jointly owned property the 
deduction shall not exceed $20. The tax de- 
duction is not allowed in connection with 
any tax imposed on moneys on hand, in 
transit or on deposit, or on shares of stock 
in building and loan or savings and loan 
associations. The $3,000 exemption form- 
erly accorded to each taxpayer with respect 
to time savings and demand deposits in 
financial institutions is repealed. The owner 
of a claim for money on deposit may be 
exempt from tax where the depositary elects 
to pay. Trustees and agents having intan- 
gibles of others in their possession are 
required to file information returns. Cor- 
porations, upon request of the Department, 
may be required to file a list of shareholders. 


Minnesota suspended permanently the tax 
on moneys and credits. (Chapter 453.) 


New Jersey.—Chapter 163 exempts intan- 
gible personal property from the general 
property tax, except the special taxes on 
banks and insurance companies. 


North Carolina.—H. B. 12 makes the fol- 
lowing major changes in the intangibles tax 
law: (1) provides that corporations doing 
banking business set up credit balances for 
depositors on the fifteenth days of February, 
May, August and November (effective 
January 1, 1946); (2) exempts deposits in 
North Carolina banks made by nonresidents 
if such deposits are not related to business 
activities in the state; (3) permits corpora- 
tions having same allocation ratios for in- 
come and franchise taxes to use allocation 
percentage reported on franchise tax re- 
turns in determining portion of value of 
stock taxable; (4) extends tax to moneyed 
capital coming into competition with busi- 
ness of banks, both state and national; (5) 
provides same rate of tax for moneyed capital 
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coming into competition with banks as is 
applicable to shares of banks in same 
locality; (6) exempts assets of employees’ 
trust (effective January 1, 1944). 


H. B. 811 provides that domestic insurance 
companies shall not be taxable on their 
shares of stock and allows foreign insurance 
companies as an exemption that proportion 
of the fair market value of their shares of 
stock as is represented by the percentage of 
premiums taxed in the state. 


Oklahoma changed the due date for in- 
tangibles tax returns from the last day of 
February for railroads and public service 





U. S. SuprREME Court DECISIONS 


Open Account Claims Against the 
Federal Government.—Balances owing 
by the United States to construction 
contractors for work on army airports 
are taxable as accounts receivable for 
state and county ad valorem tax pur- 
poses, under Georgia law. The taxing 
of such open account claims is not a 
tax upon the credit of the United 
States, since the claims are not acredit 
instamentality of the Federal govern- 
ment; neither are the claims exempt as 
Federal obligations, since this exemp- 
tion applies only to interest-bearing 
obligations authorized by the Con- 
gress. Smith et al. v. Davis et al., 323 
cS Ad. 


Classification of Intangibles—The 
equal protection clause of the Four- 
teenth Amendment is not violated when 
the capital of building and loan and 
federal loan associations, as evidenced 
by investment shares and investment 
accounts and classified as Class I in- 
tangibles under West Virginia law for 
ad valorem tax purposes, is assessed 
at face value while Class I intangibles 
of other taxpayers are assessed at a 
fraction of their face value, where 
such method of assessment is made 
for the purpose of arriving at the 
true value of the property assessed. 
Charleston Federal Savings & Loan 
Association et al. v. Alderson, 324 
UU. §., We. 








corporations and the first day of March for 
other taxpayers to March 15 for all tax- 
payers and changes penalty provisions. 


(S. B. 122.) 
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Pennsylvania.—Act 179 amends the county 
personal property tax by exempting and ex- 
cluding therefrom all public loans and obliga- 
tions of counties, cities, boroughs, towns, 
townships, school districts, unincorporated 
districts of the state and obligations of 
municipal authorities; by exempting shares 
of: stock of companies liable to a gross 
premiums tax or liable to or relieved from 
the capital stock or franchise tax levied 
under state laws; by exempting personal 
property held in certain employee pension 
trusts; and by exempting the principal value 
of annuities. 


Act 397 amends the state corporate loans 
tax by excepting and excluding from the tax 
obligations of any county, city, borough, 
township, school district or incorporated 
district of the Commonwealth; by exempt- 
ing scrip, bonds, certificates or evidences of 
indebtedness held in any trust forming part 
of a stock bonus, pension or profit sharing 
plan of an employer for the benefit of his 
employees, which trust is exempt from Fed- 
eral income tax; by exempting personal 
property acquired with proceeds of money 
or property received from nonresidents; and 
by requiring treasurers of corporations to 
report the obligations held by residents of 
Pennsylvania “as nearly as the same can be 
ascertained”. 


South Dakota removed the provision for a 
specific time for the assessment of moneys 
and credits (the months of May and June), 
stating that such assessment date shall be 
the same as that fixed by law for the as- 
sessment of other property for the purposes 
of taxation. (S. B. 218.) 


Liquor 


New, additional or increased taxes on the 
sale of alcoholic beverages were imposed by 
the states of Alabama, Arkansas, Florida, 
Indiana, Massachusetts, Michigan, North 
Carolina, Oklahoma, South Carolina, Utah 
and Vermont. The temporary increased 
levies for Massachusetts, New York and 
Pennsylvania were extended. 


Alabama levied an additional tax of % 
cent on each 12 fluid ounces of malt or 
brewed beverages.» (H. B. 404.) 


Arkansas.—Act 109 provides that the 2% 
tax imposed on retail sales of wine by Act 
266, Laws 1941, accruing before December 
1, 1944, shall not be collected. All such tax 
which has accrued since December 1, 1944, 
or which may accrue, shall be collected by 
the Commissioner of Revenues. 
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Act 313 imposes an additional tax of 38 
cents on each gallon of spirituous liquor for 
the period beginning June 1, 1945, and end- 
ing May 31, 1947. 


California——Chapter 1401 licenses cus- 
toms brokers; substitutes “general” licenses 
for “distilled spirits” licenses; requires car- 
riers, other than railroad or steamship, to 
secure transporter’s permit; provides new 
transfer fees for licenses; redefines “im- 
porter” to include persons selling untaxed 
beverages on federal areas; changes the due 
date of beer and wine tax reports and pay- 
ment from the Ist to the 15th of each month; 
authorizes the board to fix the license fee 
for the sale of distilled spirits by general 
licensees, and limits the number of “on-sale” 
licenses to 1 for every 1,000 inhabitants in a 
county. 


Florida.—S. B. 82 increases the excise 
taxes as follows: on malt beverages contain- 
ing more than 1% alcohol by weight from 
7 cents to 24 cents per gallon or from % 
cent to 4 cents per pint; on beverages, ex- 
cept malt beverages, containing more than 
1% and less than 14% alcohol by weight and 
all wines, except sparkling wines, from 30 
cents to 50 cents per gallon; on natural 
sparkling wines, 75 cents to $1.00 per gallon. 
The Act also imposed floor taxes upon own- 
ership or possession of such beverages as 
of July 1, 1945. 


S. B. 258 imposes an additional tax on 
beverages containing from 14% to 48% 
alcohol by weight, except wines, natural 
sparkling wines and malt beverages, of 72 
cents per gallon and on beverages over 48% 
alcohol .by weight an additional tax of $1.44 
per gallon. 


Indiana.—Chapter 357 creates the Indiana 
Alcoholic Beverage Commission which super- 
sedes the Alcoholic Beverage Commission. 
It levies the following additional excise 
taxes: On malt beverages, 4 cents per 
gallon; on wine tonics and alcoholic spirit- 
uous beverages and wines over 21% abso- 
lute alcohol by volume, $1.00 per gallon; on 
alcoholic vinous beverages, 13 cents per 
gallon. 


Massachusetts.—Chapter 546 extends the 
temporary additional excise on alcoholic 


beverages from June 30, 1945, to June 30, 
1947, 


Chapter 731 imposes, beginning August 1, 
1945, an additional tax of 50 cents for each 
wine gallon of alcoholic beverages contain- 
ing more than 24% and not more than 50% 
alcohol by volume and 50 cents for each 
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proof gallon of all other alcoholic beverages 
containing more than 50% alcohol by 
volume. 


Michigan.—P. A. 150 imposes a tax of 
10% of the sale price of spirits, other than 
those containing alcohol of less than 22% 
when sold by state liquor stores to other 
than specially designated distributors, and 
on sales by such distributors. The Act ex- 
pires in two years. 


Nevada replaced the stamp tax with an 
excise tax upon the privilege of importing, 
storing, possessing, or selling liquor at 60 
cents per gallon on liquor containing more 
than 22% alcohol by volume, 25 cents per 
gallon on liquor containing 14 to 22% 
alcohol, 15 cents per gallon on liquor con- 
taining 8 to 14% alcohol, and 3 cents per 
gallon on malt beverages. (A. B. 178.) 


New York extended the increased tax of 
$1.50 per gallon on liquor to March 31, 1946. 
(Chapter 120.) 


North Carolina.—H. B. 12 places a tax of 
3%4 cents on each bottle of beer containing 
one quart, increases the tax on unfortified 
wines from 20 cents to 30 cents per gallon, 
and levies a tax on imitation, substandard or 
synthetic wines of $1.20 per gallon. Wine 
used for sacramental purposes is exempted 
from the tax. Persons subject to state 
license taxes must obtain a separate license 
for each place of business. 


Oklahoma raised the rate of tax on non- 
intoxicating beverages from $2 per barrel 
to $7 per barrel, the increase to remain in 
effect until the end of the fiscal biennium in 
which the war was concluded. (H. B. 249.) 


Pennsylvania.—Act 26 extends the 10% 
emergency state tax on liquor sold by the 
Liquor Control Board until June 1, 1947. 


South Carolina.—H. B. 584 enacts a new 
alcoholic beverage control law and repeals 
Sections 1829 to 1856, Code of Laws of 
Scuth Carolina, 1942. The Act levies a 
license tax of 12 cents for each 8 ounces and 
an additional license tax (effective July 1, 
1945) of 5 cents for each 8 ounces of alco- 
holic beverages. New license fees are im- 
posed at the following rates: manufacturers, 
$5,000; wholesalers, $2,000; retail dealers, 
$250; plus additional fees of $1,000 for 
wholesale liquor stores and $250 for retail 
licenses. 


Utah.—H. B. 63 increases the tax on light 
beer from 80 cents to $1.10 per barrel of 31 
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gallons, and on heavy beer from $1.60 to 
$4.00 per barrel. 


Vermont.—H. B. 264 raises the tax on 
sales through the liquor control board of 
spirituous liquor, other than fortified wine. 
Under prior law the tax was 25 cents per 
pint, or fraction thereof, which is raised to 
35 cents per pint, or fraction thereof. The 
tax of 12% cents per pint on fortified wine 
is unchanged. 


West Virginia changed the definition of 
beer, non-intoxicating beer, and alcoholic 
liquor. Non-intoxicating beer is to contain 
not more than 3 2/10% of alcohol by weight, 
and beer and alcoholic liquor are to contain 
more than 3 2/10% of alcohol by weight. 
The basic figure formerly used was 5%. 
(S. B. 88.) 


Motor Vehicles 


Arkansas.—Act 221 fixes January 1 to 
January 31 as the period for collecting the 
motor vehicle license tax. 


Delaware.—H. B. 115 fixes the registra- 
tion fees for pleasure cars at $8.00 for vehicles 
of a gross weight, exclusive of passengers, 
of 4,000 pounds or under and $12.00 for 
vehicles over 4,000 pounds. 


Florida.—H. B. 364 reduces the mileage 
tax on trucks and trailers of less than 5,500 
pounds from 1 cent per mile to % cent per 
mile and on such vehicles over 5,500 pounds 
from 2 cents per mile to 1% cents per mile; 
changes the return and payment date to 30 
days after the end of each month; and adds 
provisions for a lien for the tax. The tax 
reduction on trucks expires after 2 years. 


H. B. 396 provides that auto transporta- 
tion companies operating taxicabs shall pay 
in lieu of mileage taxes an annual permit fee 
of $25 and an annual registration fee of $5 
for each taxicab. 


Illinois added to the schedule for flat 
gross weight tax provisions the following: 
$270 for vehicles of 6 or more wheels weigh- 
ing from 41,000 to 45,000 pounds, $295 for 
vehicles of 8 or more wheels and from 45,000 
to 50,000 pounds, $345 for vehicles of 8 or 
more wheels weighing over 50,000 pounds, 
and $190 on trailers over 32,000 pounds. It 
also adds to the schedule for mileage weight 
tax provisions 22, 24 and 28 mills on vehicles 
weighing 41,000 to 45,000 pounds, 45,000 to 
50,000 pounds, and 50,000 pounds and over, 
respectively. 


North Carolina—H. B. 298 deletes the 
provisions dealing with reduction of vehicle 
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licenses for interstate business where 50% 
of the route lies outside North Carolina, and 
provides that a person licensed as a fran- 
chise property hauler transporting his own 
property other than for his own use shall 
be liable for a tax of 6% of gross charges 
on such transportation. 


North Dakota.—H. B. 162 provides that 
the license fee for trucks having a gross 
weight in excess of 40,000 pounds shall be 
$250 plus $45 for each additional ton or 
fraction thereof. 


H. B. 222 reduces the truck mile tax in all 
of the weight brackets. An alternative tax 
was provided for carriers engaged exclu- 
sively in interstate commerce. 















Tennessee added two classifications of 
freight motor vehicles, namely: Class 6, 
over 30,000 pounds to 36,000 pounds, $250; 
Class 7, over 36,000 pounds to 42,000 
pounds, $275. The fee for contract carriers 
is $375 for Class 6 and $400 for Class 7. 
(Chapter 164.) 












Washington.—Chapter 152 extends. the 
excise tax on motor vehicles in lieu of prop- 
erty tax to motor vehicle carriers and pro- 
vides that carriers operating both within and 
without the state are entitled to a refund of 
such excise tax to the extent of mileage 
operated outside the state. 


Poll 
the 










Georgia 
(S. B. 5.) 


Nebraska.—L. B. 101 provides that on 
and after March 1, 1947, a per capita tax of 
$2.00 shall be imposed upon all persons be- 
tween the ages of 21 and 49. Until March 
1, 1947, a tax of $3.00 is levied on all persons 
from 21 to 65. 


repealed state poll tax. 












Property 





Since state property tax laws are the 
source of much legislation, no attempt has 
been made to include all amendments re- 
lating to exemptions, reduction of maximum 
tax rates, and limitations on local levying 
bodies. Below are set forth only a few of 
the more important changes in this field of 
taxation. 

















Illinois.—S. B. 229 requires assessment of 
property at full, fair cash value and pro- 
vides the equalization procedure to be used 
by the Department of Revenue. 






Kansas.—Chapter 371 changes the tax on 
producers of grain to a fee of 50 cents for 
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the privilege of harvesting grain, and a tax 
of one-half mill for each bushel above 1000 
bushels harvested in the state. 


Massachusetts.—Chapter 130 provides that 
mortgaged personal property be assessed to 
the owner or mortgagee or pledgee in actual 
physical possession on January 1. 


Michigan.—P. A. 33 imposes, beginning 
with the calendar year 1945, a tax of 2 mills 
on each 1000 pounds of grain held by 
dealers, processors or warehousemen. The 
taxable status of persons and grain 1s de- 
termined on April 1 except in cities where a 
different date is provided with respect to 
assessment of personal property. Returns 
are required to be filed with assessing officials 
within 15 days from such tax day. The tax 
is collected in the same manner as general 
personal property taxes. 


Minnesota.—Chapter 274 provides that all 
direct products of the blast and open hearth 
furnaces that are utilized in the form pro- 
duced and not further processed, shall con- 
stitute class la property and shall be valued 
and assessed at 15% of the full and true 
value. 


Chapter 411 taxes all aircraft using the 
space overlying the state and the airports 
thereof, in lieu of other taxes, at the rate of 
1% of value, minimum tax $10. Base price 
for taxation is manufacturers’ list price on 
August 1 preceding the tax year. Deprecia- 
tion basis is 10% second year and 15% 
thereafter. 


Chapter 418 taxes flight property of every 
airline company at 40% of full and true 
value apportioned to Minnesota on the basis 
of 331%4% of the percentage which the total 
tonnage of passengers and express dis- 
charged in Minnesota is to the total ton- 
nage everywhere; 3344% of the percentage 
which, in equated plane hours, the total time 
of all aircraft in flight and on the ground 
in Minnesota is to the total time in flight or 
on the ground everywhere; 3344% of the per- 
centage which the number of revenue ton 
miles of passengers, mail, express and freight 
within the state is to the total everywhere. 
The tax is at the average rate of taxes, gen- 
eral, municipal and local. The tax is due 
January 1, 


Missouri.—H. B. 369 provides that any 
general county or township assessment 
made between May 30, 1945, and January 1, 
1946, shall be void, except in the case of 
merchants’ and manufacturers’ taxes. 


H. B. 382 changes the assessment date of 
real estate from June 1 to January 1. 
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North Dakota increased the valuation 


basis of property for tax purposes from 50% 
to 70%. (H. B. 38.) 


Oregon.—Chapter 263 extends the 1% tax 
levy on ships and vessels, whether actually 
engaged or laid up, to 1949, and extends the 
rule of 1% tax levy to apply to ships and 
vessels which may be under construction 
on assessment date. It also provides that 
the tax of 10% will apply to all ships, and 
the limitation of 50 tons or more is lifted. 





FEDERAL CONSTITUTIONAL 
IMMUNITY 


The United States Supreme Court 
during the last term of court rendered 


two decisions relating to Federal con- 
stitutional immunity from state taxation. 


Low Cost Housing Projects —lLow 
cost housing projects owned by an in- 
strumentality of the United States, 
namely the Federal Public Housing 
Authority, are exempt from state 
taxation. The Ciiy of Cleveland v. The 
United States of America and Federal 
Public Housing Authority, 323 U. S. 
329. 


Imports.—Shipments from the Philip- 
pine Islands are considered imports, 
and when made for manufacture do 
not lose their character any sooner or 
more readily than imports for sale; 
therefore, fibers imported and trans- 
shipped to Ohio for manufacture are 
immune from state taxation, which 
immunity, of constitutional necessity, 
must survive the landing of the mer- 
chandise in the United States and con- 
tinue until a point is reached when it 
can be fairly said that they have be- 
come a part of the mass of the taxable 
property within a state. The Hooven 
& Allison Co. v. Evatt, 65 Sup. Ct. 870. | 


South Dakota amended the entire law 
concerning car line companies by changing 
the due date-for statements filed by other 
than railroad companies from June to April, 
and for railroad companies from June to 
March to cover the period of one year end- 
ing the preceding December instead of 
April; by stipulating that the report for 
1944 shall cover only the period from May 1, 
1944 to January 1, 1945, and shall be filed 
within 60 days after the effective date of 
the Act; and by providing, in lieu of taxes 
based on the value per mile of companies’ 
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business, an alternative tax of 2.25% of the 
amounts received for rental of cars. (H. B. 
207.) 


Tennessee.—Chapter 17 changes the as- 
sessment date of railroads and public utili- 
ties from even to odd numbered years. Chapter 
18 makes provision for the 1945 schedules 
and statements of such companies to be 
made not later than June 1, 1945; there- 
after, April 1 of odd years will be the date. 


Public Utilities 


New Mexico enacted a new gross earn- 
ings tax on car line companies, and Wis- 
consin now taxes property of air carriers 
the same as property of other utilities. The 
additional or increased tax rates were ex- 
tended by Massachusetts, New York, Ohio, 
Pennsylvania and Rhode Island. 


Florida.—H. B. 858 authorizes cities and 
towns to levy on each purchase of electricity, 
metered or bottled gas, water, telephone and 
telegraph service, within their corporate 
limits, a tax in an amount not exceeding 
10% of the payments received by the seller 
of such utility service for the purchase of 
such service, and provides that the tax shall 
be collected from the purchaser and paid 
by the purchaser for the use of the city or 
town to the seller of such service at the 


time of paying the charge therefor to the 
seller. 


Illinois.—S. B. 473 amends the public 
utilities gross receipts tax law to make it 
apply only to the supplying of electricity. 


S. B. 475 imposes a gross receipts tax on 
telegraph and telephone messages, formerly 
imposed under the public utilities gross re- 
ceipts tax law. 


S. B. 476 imposes a gross receipts tax on 
the supplying of gas formerly taxed under 
the public utilities gross receipts tax law. 


Iowa.—Chapter 181 increases from 14% 
to 234% the license tax on gross passenger 
revenue from all motor-driven passenger 
busses and trackless-trolley passenger busses. 


Maine.—Chapter 42 provides that the 
taxes on railroads, parlor car companies, 
telephone and telegraph companies, and ex- 
press companies be paid to the state tax 
assessor instead of the state treasurer and 
changes the time for filing returns and mak- 
ing payment of the tax. 


Massachusetts.—Chapter 557 extends the 
10% temporary additional tax upon public 
utilities to the calendar years 1947 and 1948. 
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Minnesota.—Chapter 222 decreased the 
gross earnings tax on telegraph companies 
from 7% to 6%, beginning with the calendar 
year 1945, payable March 1, 1946. 


Chapter 239 provides that telephone com- 
panies having a gross annual income of $50 
or less shall be subject to a tax of 10 cents 
per telephone, rather than the gross earn- 
ings tax; a report is due annually, Feb- 
ruary l. 


New Mexico.—Chapter 128 imposes on 
every foreign and domestic car line com- 
pany a tax of 34%4% on all gross earnings on 
business beginning and ending in New 
Mexico, and a proportion based upon the 
proportion of mileage within the state, to 
the entire mileage over which such business 
is done, of all earnings or interstate busi- 
ness passing through, into or out of the 
state. This tax is in lieu of all other taxes 
upon the property of car line companies. 
The first withholding returns by railroads is 
due March 1, 1946. 


New York.—Chapter 120 extends the 
emergency tax on gross income of utilities. 


Chapter 479 continues to July 1, 1946, the 
provision authorizing cities to impose a tax 
on gross incomes of utilities. 


New York City.—Local Law 20 extends 
the New York City utility tax to June 30, 
1946. 


Local Law 21 extends the New York City 
conduit company tax to June 30, 1946. 


North Carolina.—H. B. 12 provides that 
in determining the franchise tax payable 
by railroads, there may be allowed as a° 
credit on such tax the amount of intangibles 
tax paid during the preceding franchise tax 
year on bank deposits, except that the mini- 
mum tax shall not be less than $10 and ex- 


empts to lessors, railroad property taxable 
to lessees. 


Ohio.—H. B. 166 extends the excise tax 
imposed on electric light, intrastate toll 
bridge, gas, natural gas, waterworks, tele- 
phone, union depot, heating, cooling, water 
transportation, express, sleeping car, freight 


lines and equipment companies to April 30. 
1947. 


Pennsylvania.—Act 33 extends the 14 mill 
levy on gross receipts of utilities until De- 
cember 31, 1946; requires returns on an 
annual basis; and levies a tax on the gross 
receipts from the “sales of electric energy” 
instead of “electric light and power, water- 
power, and hydro-electric business.” 
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Rhode Island extended for another year 
the additional tax on electric utilities im- 
posed by Chapter 1489, Laws 1944. (Chapter 
1567.) 


South Carolina.—S. B. 22 repeals Section 
2690-2, Code 1942, which imposed a one-mill 
additional license tax on the property of 
public utilities. 


Texas.—H. B. 411 provides for a tax of 
1%4% of gross receipts of telegraph com- 
panies doing business outside of incorporated 
cities and towns and within corporated cities 
and towns of less than 2,500 inhabitants; 
134% within cities and towns of more than 
2,500 and not more than 10,000; and 2.275% 
within cities and towns of more than 10,000. 


Washington repealed the privilege tax im- 
posed on express companies. (Chapter 148.) 


Wisconsin.—Chapter 512 provides for the 
taxation of property of air carriers in the 
same manner as property of other public 
utilities subject to assessment by the De- 
partment of Taxation. 


Sales, Use and Gross Income 


Sales, gross income and use taxes, one of 
the greatest revenue-producing fields for 
state governments, have not undergone 
many major legislative changes during the 
1645 session. 


All emergency tax levies (New York City 
gross receipts, sales and use taxes and North 
Dakota sales tax) and the reduced 21%4% 
California sales and use tax were extended. 


The repeal of the Colorado service tax 
was the only major change in this field of 
taxation. 


Alabama.—H. B. 356 exempts the gross 
proceeds of subscriptions to magazines 
from the sales tax, but sales on newsstands 
are not so exempted. 


H. B. 385 and 386 exempt from the sales 
and use tax sales of materials, equipment 
and machinery which become a component 
part of a ship or barge over 50 tons burden 
built within the state. 


H. B. 545 imposes the use tax on all tan- 
gible personal property purchased at retail 
for use within the state, regardless of 
whether the retailer is or is not engaged in 
business in Alabama. 


Arkansas.—Act 64 makes it the manda- 
tory duty of the Commissioner of Revenues 
to require the payment of sales tax before 
issuing licenses for new and used automo- 
biles, except for those automobiles on which 


State Tax Legislation 


the tax has once been paid either within or 
without the state. Used car dealers are 
deemed consumer users of all parts and ac- 
cessories used by them and are required to 
report as a sale all such parts used. 


California.—Chapter 416 exempts ice used 
in packing and shipping food products from 
both the sales and use taxes. 


Chapter 646 extends the reduced 24“4% 
sales and use tax rate to June 30, 1947. 


Chapter 926 redefines “person,” “sale,” 
“purchase,” “sales price,’ and “gross re- 
ceipts.” Property purchased from any un- 
incorporated agency or instrumentality of 
the United States is exempted from the use 
tax, except property reported to the Surplus 
Property Board or property included in 
“contractor inventory.” 


Chapter 1050 exempts sales of aircraft for 
use by licensed carriers of persons or prop- 
erty in interstate or foreign commerce, and 
sales to foreign governments for use outside . 
the state. 


Chapter 1094 extends the exemption 
granted publications by including publica- 
tions issued at average intervals of 3 months. 


Colorado.—S. B. 2 repeals sections 4 and 
5 of the Public Service Tax Act of 1937 re- 
quiring licenses and imposing taxes on cer- 
tain business occupations. Repeal of these 
two sections in effect terminates the tax, but 
all liabilities accruing prior to the effective 
date, February 28, 1945, are preserved. 


H. B. 100 terminates the practice of the 
use of tokens in paying the sales tax and 
establishes the following schedule: On sales 
amounting to 19 cents to and including 68 
cents, a tax of 1 cent; from 69 cents to 
$1.18, a tax of 2 cents; on sales from $1.19 
to $1.68, a tax of 3 cents; and on all higher 
sales 1 cent shall be added to each bracket 
of 50 cents of additional selling price. Tokens 
are redeemable until June 30, 1945. 


H. B. 127 exempts from the use tax the 
storage, use or consumption of printer’s ink 
and newsprint. 


H. B. 424 defines a farm auction close out 
sale and exempts such sales from sales tax. 
Sales price is defined to be the gross value 
of all the materials, labor, service and the 
profit thereon, included in the price charged 
to the user or consumer. All sales and pur- 
chases of feed for livestock or poultry, all 
sales and purchases of seeds, and all sales 
and purchases of orchard trees are exempt 
from sales tax. 


H. B. 451 amends the sales tax by ex- 
cluding from the purchase price the market 
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value of exchanged property which is to be 
sold thereafter in the usual course of the 
retailer’s business. 


Illinois.—S. B. 474 eliminates the uncon- 
stitutional definitions of use and consump- 
tion and persons selling tangible personal 
property in the state; provides for certifi- 
cates of registration for additional places of 
business; provides for redemption of tokens 
until June 30, 1947; and outlines procedure 
for claiming credit for overpayment of tax 
and deletes reference to refunds. 


Indiana.—H. B. 133 amends the gross in- 
come tax law to create the Gross Income 
Tax Division and permit the Governor to 
appoint the State Treasurer as Director. It 
includes in gross income the face amount 
of promissory notes or retail installment 
contracts derived from the sales of tangible 
personal property but excludes the amounts 
received in payment or from the sale of such 
promissory notes or retail installment con- 
tracts. It excludes from gross income bene- 
fits, allotments and allowances received by 
members of the armed forces and amounts 
of Federal retailers’ excise taxes collected 
by retail merchants. 


INDIANA Gross INCOME TAX 


In a suit to recover gross income 
taxes brought under an Indiana statute 
which authorizes suits for refunds 
only in the state court, the United 
States Supreme Court held that such 
a suit constitutes an action against the 
state and not against the collection 
officials as individuals. It remains 
that Federal courts are denied the au- 
thority to entertain a suit brought by 
private citizens against a state even 
though the objection was first made 
and argued by the state in the United 
States Supreme Court. Ford Motor 
Co. v. Department of Treasury of the 
State of Indiana et al., 323 U. S. 459, 
Ind. CT § 15-004. 





H. B. 460 imposes a tax of 1% on the 
gross earnings of persons engaged in the 
business of buying and selling whole grain 
and soy beans. “Gross earnings” includes 
the difference between the buying and selling 
price. 


Iowa.—Chapter 185 subjects to the use 
tax purchases of tangible personal property 
from the U. S. government or any of its 
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agencies by ultimate consumers, and ex- 
empts industrial materials and equipment 
owned by the U. S. government not readily 
obtainable within the state, if they would 
not be subject to the use tax if sold outside 
the state. These provisions are not ap- 
plicable to purchases made by counties or 
municipal corporations. 


Chapter 186 amends the sales tax by pro- 
viding for the issuance of temporary permits 
to persons engaging temporarily in the busi- 
ness of retail sales in Iowa. 


Kansas extended the compensating or use 
tax to include the storage or consumption, 
as well as the use of tangible personal prop- 
erty within the state. Provisions are added 
concerning extensions of time for the pay- 
ment of the use tax, and the liability of re- 
tailers for collection of the tax. (Chapter 370.) 


Michigan.—P. A. 180 exempts from the 
use tax sales of property to homes for the 
care and maintenance of aged persons. 


P. A. 259 provides that sales of vessels of 
500 tons or more, when produced on special 
order, shall be exempt from sales tax. Also 
exempt are sales of bunker and galley fuel, 
provisions and supplies for the exclusive use 
of such vessels. 


New York City.—Local Law 17 extends 
the New York City retail sales tax until 
June 30, 1946. 


Local Law 18 extends the New York City 
compensating use tax until June 30, 1946. 


Local Law 19 extefds the gross receipts 
tax until June 30, 1946. 


North Carolina—H. B. 12 revises the 
definition of “sale”, as used in the sales tax 
law, to include bailment, loan, lease or rental 
of property if the possession of said prop- 
erty passes to the bailees, borrowers, lessees 
or rentors and to provide that “sale” does 
not extend to lease or rental of motion 
pictures for exhibition on which a license fee 
has been paid. It extends exemptions from 
the tax to sales of medical supplies and 
drugs to physicians or hospitals or by physi- 
cians and hospitals to patients in connection 
with medical treatment and to sales of seeds, 
feeds for livestock and poultry and insecti- 
cides for livestock, poultry and agriculture. 
Sales of repair parts, accessories and other 
articles used in servicing motor vehicles and 
airplanes, if sold to owners or operators of 
five or more such vehicles or airplanes, are 
to be considered wholesale sales. 


H. B. 12 amends the definition of “sale”, 
as used in the use tax law, in the same 
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manner as this definition appearing in the 
sales tax law was amended and provides 
that retailers taking orders for the sale or 
delivery of property must collect the tax 
from the purchaser at the time of sale or 
delivery. 


New Mexico amended the sales or emer- 
gency school tax law by defining wholesale 
services as those services performed by a 
wholesaler of services for a retailer who is 
liable for the retailing sales tax on such 
services. (Chapter 88.) 


North Dakota.—S. B. 87 completely re- 
writes the sales tax law and extends the 
imposition thereof until June 30, 1947. 


Ohio.—S. B. 203 prohibits on or after 
October 1, 1945, the assessment of sales 
taxes after the four year period following 
the semi-annual return, or four years after the 
last day of the calendar month following 
the semi-annual period in which the sale 
was made, whichever date is later. Use 
taxes may not be assessed on and after Oc- 
tober 1, 1945, more than four years after 
the fifteenth of the calendar month im- 
mediately following the quarterly period in 
which the sale was made, or four years after 
the quarterly returns for such period was 
filed, whichever date is later. Exceptions 
exist where the commissioner has evidence 
of taxes collected and not returned, or where 
no return is filed. Vendors are required to 
preserve records for four years, rather than 
three years. 


S. B. 312 includes in the definitions of 
“sale” and “purchase” for sales and use 
taxes respectively, the transfer of copy- 
righted motion picture films for exhibition 
purposes when subject to state admissions 
taxes. Definitions of “retail sale” and 
“storage,” etc., were likewise amended to 


exclude towel and linen service or supply’ 


and use of goods directly in commercial 
fishing. 


Oklahoma.—H. B. 301 amends the use tax 
by excluding from the measure of tax trans- 
portation charges paid by the purchaser di- 
rectly to the carrier; exempts machinery 
and equipment used in manufacturing plants; 
deletes the exemption formerly allowed on 
purchases of less than $100 per month; ex- 
empts livestock purchased for feeding or 
breeding purposes and which is later resold; 
provides for the collection of tax by retailers 
both in and out-of-state; and provides for 
revocation of permits. 


H. B. 302 exempts from the sales tax ma- 
chinery and equipment purchased for in- 


State Tax Legislation 


_ sales tax. 


stallation in a manufacturing plant in the 
state, provided the machinery is used di- 
rectly in manufacturing. Manufacturing 
plants are defined as those classified as such 
in the Standard Industrial Classification 
Manual. 


-H. B. 391 extends the authority granted 
to the Tax Commissioner to waive the sales 
tax on receipts from sales of materials and 
supplies to cost-plus-a-fixed-fee contractors 
to June 30, 1947. 


South Dakota.—H. B. 170 exempts from 
sales and use taxes all motor fuel, including 
kerosene, tractor fuel and distillate, when 
used for agricultural purposes. 


Utah exempted sales of beer from the 
(H. B. 45.) 


Washington.—Chapter 249 excludes from 
the business and occupation tax the gross 
sales or gross income of the American Red 
Cross, and compensation received for services 
rendered to patients in hospitals operated by 
the United States, the state or any of its 
instrumentalities, and nonprofit hospitals 
whose property is exempt from property 
taxes. As to the last mentioned hospitals, 
the law is retroactive to May 1, 1941, and 
refund of tax heretofore paid is authorized. 


Chapter 249 amends the sales and use tax 
by exempting the American Red Cross and 
purebred livestock sold for breeding pur- 
poses. It requires every person maintaining 
a place of business, a resident agent, or a 
stock of goods in the state, to obtain a cer- 
tificate of registration and collect the use 
tax on sales for use in the state. It also 
requires every person engaging in business 
as an independent sales agent for non-reg- 
istered principals, for compensation, to col- 
lect the use tax on sales for use in the state. 


Wyoming.—H. B. 54 amends the use tax 
law by exempting tangible personal prop- 
erty now subject to a federal or state excise 
tax in excess of 20%. 


H. B. 55 requires the collection of the use 
tax by any retailer maintaining within the 
state, directly or by a subsidiary, an office, 
distribution house, sales house, warehouse 
or other place of business, or any agent 
operating within the state under the au- 
thority of the retailer or its subsidiary, irre- 
spective of whether such place of business 
or agent is located permanently or tempo- 
rarily within the state, or whether such 
retailer or subsidiary is qualified to do busi- 
ness within the state. 


H. B. 56 authorizes quarterly returns of 
the use tax to be made when the monthly 
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tax to be remitted does not exceed $10. 
Retailers are required to keep books and 
records of all sales and to retain them for 
a period of three years. 


H. B. 104 exempts from the use tax ma- 
chinery, equipment and industrial materials 
directly used in communications and trans- 
porting news and intelligence and not read- 
ily obtainable in the state. 


Severance 


New oil and gas production and conser- 
vation taxes were imposed by Alabama, 
Florida, Georgia and North Carolina. In 
addition, Alabama imposed a tax on persons 
engaged in severing timber or other forest 
products. Oklahoma reenacted its tax on 
petroleum products as a permanent meas- 
ure; Minnesota extended the increased tax 
rates on iron ore; and South Dakota reduced 
its tax on certain ore. 


Alabama.—H. B. 27 levies a privilege tax 
upon every person engaging in the business 
of severing timber or other forest products 
from the soil. The tax is imposed at vari- 
ous rates depending on the type of lumber. 


H. B. 46 requires every person, before 
commencing to drill any well in the search 
of oil and gas, to notify the State Oil and 
Gas Supervisor and pay a fee of $25 for 
each well, and levies on producers a tax 
equal in amount of 2% of the gross value, 
at the point of production of all oil and gas 
produced. 


H. B. 47 levies a privilege tax upon every 
person engaged in producing or severing oil 
or gas from the soil or waters of Alabama 
at the rate of 4% of the gross value at the 
point of production. 


Florida.—H. B. 282 imposes an excise tax 
upon producers for the privilege of produc- 
ing oil and gas in the state at the rate of 
5% at the point of production. The tax is 
payable to and reports are to be filed with 
the Comptroller on or before the 25th day 
of the calendar year. 


H. B. 284 creates the State Board of Con- 
servation to deal with oil and gas conser- 
vation problems, and requires that a fee of 
$50 be paid for the privilege of drilling 
any oil or gas well and a fee of $15 be paid 
for the drilling of any dry hole. Producers 
of oil and gas must file monthly production 
reports of each well operated by the 25th 
of each month. 


Georgia.—H. B. 284 authorizes the crea- 
tion of an Oil and Gas Commission to con- 
trol the production and conservation of oil 
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and gas where the source of supply was 
discovered after January 1, 1945, and ay- 
thorizes the Commission to levy a tax not 
to exceed 5 mills per barrel of oil produced 
and ¥% mill per 1,000 cubic feet of gas pro- 
duced. Well-drilling permits may be issued 
by the Commission upon payment of a fee 


of $25. 


Minnesota.—Chapter 445 amends the credit 
against the tax provisions for mining low- 
grade, underground or high-cost ore by 
eliminating the exception relating to admin- 
istrative labor and by providing a credit 
against the tax of 10% of the cost where the 
costs are in excess of 30 cents but not to 
exceed 40 cents per ton and 15% where the 
costs are in excess of 40 cents per ton. The 
20% credit is eliminated and the total credit 
shall not exceed 75% of the total tax. 


Chapter 447 extends the 10%% tax on 
iron ore royalties to the years 1945 and 1946, 


Chapter 448 extends the 10%2% occupa- 
tion tax on producing ores to the years 1945 


and 1946. 


North Carolina authorized the Petroleum 
Division to levy a tax upon the production 
of oil and gas of not to exceed 5 mills per 
barrel, and % mill on each 1,000 cubic feet, 
in the case of natural gas. A fee of $50 
shall be paid for each well drilled and a 
fee of $15 for each well abandoned or dry 
hole plugged. (S. B. 231.) 


Oklahoma.—H. B. 133 reenacts the 1 mill 
per barrel tax on petroleum produced in 
Oklahoma with provisions similar to those 
of H. B. 266, Laws 1943, except that no 
expiration date is provided. 


South Dakota reduced the tax on mining 
gold, silver, lead, tin or other mineral prod- 
ucts from 6% to 4% of the value of the 
articles mined. (S. B. 2.) 


Texas.—H. B. 628 exempts from the nat- 
ural gas production tax only gas injected 
into the earth and gas used for lifting oil, 
unless sold for such purpose, and gas pro- 
duced from oil wells with oil and lawfully 
vented or flared. Market value is specified 
as the value at the mouth of the well, and 
where the consideration is a portion of the 
products extracted from the producer’s gas 
or a portion of the residue gas, or both, the 
tax is computed on the gross value of all 
things of value received by the producer, 
including any bonus or premium. Reports 
and payment are due the last day of the 
calendar month. Provision is made for re- 
assessment by the Comptroller, and appeal 
where payment is made under protest. 
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Stocks Transfer and Document 
Recording 


New York and Pennsylvania have changed 
their tax rates on stock transfers. 


Minnesota.—Chapter 288 eliminates that 
portion of the mortgage registry law which 
provided that if the maturity of any portion 
of the debt secured by the mortgage as 
therein stipulated shall be fixed. at a date 
more than five years and 60 days after the 
date of the mortgage, then and in that case 
the tax to be paid on such portion shall be 
at the rate of 25 cents on each $100 or 
fraction thereof. 


New York.—Chapter 120 extends without 
change for another year the additional 
emergency tax on stock transfers (see 
Chapter 847 below). 


Chapter 141 requires persons making sale 
or transfer of stock “including person to 
whom sale or transfer is made” to pay the 
stock transfer tax. 


Chapter 847 repeals the additional emer- 
gency tax on stock transfers (Chapter 120) 
and provides for a tax of 2 cents a share, 
except where the shares or certificates are 
sold, in which case the tax is 1 cent where 
the selling price is less than $5 a share; 2 
cents where the selling price is more than 
$5 but less than $10 a share; 3 cents where 
the selling price is more than $10 but less 
than $20 a share and 4 cents where the 
selling price is more than $20 a share. Note. 
—The Tax Commission prescribes a tax of 
4 cents for shares selling for $20. 


Pennsylvania.—Act 395 provides for an 
alternative method of collecting the stock 
transfer tax. The tax may be paid by a 
member of any securities exchange and 
should be remitted to the Department of 
Revenue at least once a month. 


Act 437 modifies the rates of tax imposed 
on stock transfers made after July 1, 1945. 
The tax is imposed at 2 cents per $100 of 
market value, not exceeding however 2 cents 
per $100 of face value, or in the case of 
shares or. certificates without designated 


monetary value not exceeding 2 cents per 
share, 


Tobacco 


A new cigarette tax was imposed by 
Florida. Massachusetts extended its tax as 
a permanent measure and at increased rates. 
New York, Ohio, Pennsylvania and Wis- 
consin extended the cigarette or tobacco 
taxes, 


State Tax Legislation 


Alabama.—H. B. 452 fixes the tax rates 
on cigars and cigarettes as follows: Cigars 
retailing for 9¢ or less, $1 per 1,000; retailing 
9¢ to 14¢, $4 per 1,000; retailing over 14¢ to 
20¢, $5 per 1,000; retailing over 20¢, $10 per 
1,000. Cigarettes 334 inches long or less 
and weighing not more than 3 pounds per 
1,000, 1% mills each cigarette; over 3% 
inches and less than 5% inches long and 
weighing not more than 6 pounds per 1,000, 
3 mills per cigarette; over 5%4 inches long, 
l¢ per cigarette. 


Connecticut increased the rate of tax from 


1 to 1% mills on each cigarette. (Chapter 
281.) 


Florida.—Chapter 22645 enacts a new cig- 
arette tax law at the following rates: ciga- 
rettes 34% inches long or less, 2 mills per 
cigarette; cigarettes 344 to 6 inches long, 4 
mills per cigarette; cigarettes over 6 inches 
long, 8 mills per cigarette; odd size ciga- 
rettes, 1 cent per cigarette. The tax is paid 
by means of stamps which are purchased 
from the Director of the Beverage Tax 
Department. 


Idaho.—Chapter 205 imposes a tax on the 
retail sale of cigarettes, beginning May 1, 
1945, equal to 1/10 of 1 cent for each ciga- 
rette, unless the retail selling price for each 
cigarette is more than 1 cent, in which case 
the tax is 20% of the retail selling price. 
The tax is paid by means of stamps re- 
quired to be affixed by persons first receiving 
the cigarettes in the state. 


Maine.—Chapter 89 provides that ciga- 
rette distributors’ license shall expire on 
July 31 and that retail dealers’ license issued 
after July 31, 1945, shall be good indefinitely. 
It provides for a permanent license for sub- 
jobbers with a fee of $1. 


Massachusetts.—Chapter 547 replaces the 
temporary cigarette tax law which expired 
June 30, 1945, and imposes a permanent tax 
of 1%4 mills per cigarette. 

Chapter 731 imposes an additional excise 
tax of % mill per cigarette. 


New York.—Chapter 50 provides for a 
penalty of 50% plus 1% for each month’s 
delinquency for failure to pay the cigarette 
tax when due. 


Chapter 120 extends the tax on cigarettes 
to March 31, 1946. 


Ohio extended the excise tax on cigarettes 
to March 31, 1947. (H. B. 154.) 


Oregon.—Chapter 318 provided for a cig- 
arette stamp tax of 1/10 of 1 cent for each 
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cigarette, effective November 1, 1945, but 


was defeated upon referendum held June 22, 
1945. 


Pennsylvania extended the cigarette tax 


to May 31, 1947, and deleted the requirement 


that applications for permits be under oath. 
(Act 36.) 


333 


Wisconsin.—Chapter extends 


the 


duration of the tobacco products tax to June 


30, 1947. 


Chapter 439 imposes a use tax on tobacco 
at the same rates as those imposed by Sec- 


tion 139.50. 








RESENTED BELOW is a com- 

pilation of special 1945 legislation 
relating to income taxation of members 
serving in the armed forces of the 
United States. 


Alabama.—Exempts service compen- 
sation during the war and 6 months 
thereafter. 


California.—Exempts service compen- 
sation and mustering out payments. 


Colorado.—Exempts $1,500 of service 
compensation received after December 
31, 1944, and until termination of the 
war and mustering-out payments and 
payments to dependents. 


Georgia.—Abates all income taxes of 
persons killed in military service be- 
tween December 7, 1941, and the end 
of the war. 


Iowa.—Exempts $2,000 of service 
compensation received after January 1, 
1941; excepts allotments, pensions, dis- 
ability allowances and educational al- 
lotments; abates tax of persons who 
after January 1, 1941, died in the armed 
forces. 


Kansas.—Exempts service and mus- 
tering-out compensation received after 
December 31, 1943, and until the end 
of the war; extends time for filing re- 
turns until one year of discharge or 
termination of the war; abates entire 
tax for the taxable year of death and 
tax on military compensation received 
after December 31, 1941, of persons 
dying in military service. 


Maryland.—Exempts, beginning with 
taxable year 1944, $1,500 of service com- 
pensation and mustering-out pay, pen- 
sions and disability and educational 
allotments; abates tax of persons dying 
in the armed forces. 


MEMBERS OF THE ARMED FORCES 


Massachusetts.—Defers filing of re- 
turns and payment of taxes by service- 
men outside the continental limits until 
15th day of the 6th month after service 
ends or 15th day of 8th month follow- 
ing end of war, whichever is earlier. 


Minnesota.—Excludes mustering-out 
payments; exempts $2,000 of service 
pay for taxable year 1942 and there- 
after; and abates tax of persons dying 
in service. 


New York.—Exempts service com- 
pensation received prior to July 1, 1946; 
exempts service compensation received 
prior to July 1, 1946 by persons not 
domiciled in the state; excludes from 
tax servicemen not domiciled in the 
state even though residents for more 
than 7 months. 


Oklahoma.—Exempts $1,500 of serv- 
ice compensation received after De- 
cember 7, 1941; defers filing of returns 
until 6 months after termination of war 
or 6 months after return to United 
States; defers filing of return until 15th 
day of 3rd month following discharge 
or appointment of an executor. 


South Carolina.—Grants same tax ex- 


emptions as are given by the Federal 
government. 


Utah.—Exempts service compensa- 
tion.received during 1941-1944 and for 
one year after the end of the war and 
defers filing of returns by servicemen 
overseas until the 15th day of the 3rd 
month after his return to the United 
States or the termination of war or 
appointment of an executor, whichever 
is earliest. 


Vermont.—Exempts service compen- 
sation received after February 24, 1941, 
and until 6 months from termination of 
the war. 
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_ NEW MISSOURI constitution, 
being by and large a conservative docu- 
ment, makes no radical changes in the 
taxation system of that state. There are, 
however, numerous significant revisions of 
the tax structure and administration which 
should be of interest to students of the 
subject. 


Missouri has been neither a laggard nor 
a leader in taxation matters among the 
states. Its local governments have depended 
largely upon the property tax as their prin- 
cipal source of revenue and the state gov- 
ernment has levied a nominal property tax. 
In addition, the state government levies 
sales, income and inheritance taxes and most 
of the other fees, excises and taxes found 
in the “average” state. The new constitu- 
tion disturbs none of this general structure. 


Likewise, the administration of the tax 
system of the state has been about “medium 
good.” There have been the customary 
city and county assessors and collectors, a 
state tax commission to assess utilities, 
equalize assessments between counties and 
supervise county assessors, and a state board 
of equalization composed of certain elective 
state officials serving in an ex officio capacity 
over and above the tax commission. The 
collection of other taxes was scattered 
among a half-dozen or more state officials 
with no centralization. The new constitu- 
tion makes several significant changes in 
tax administration, which it is hoped will 
result in improved equity and efficiency. 


Property Tax Revised 


Missouri has had a genuinely “general” 
and “uniform” property tax under the old 
constitution. The tax applied alike to all 
property, real and personal, tangible and 
intangible. Only corporate stocks were ex- 
empted under a decision of the supreme 
court which held that such stock constituted 
title to the tangible property of the corpo- 
ration and thus could not be taxed in addi- 
tion to the tangible property. Legally, 
corporate bonds, money, bank deposits, 
furniture, merchants’ stocks, and all the 
rest were subject to the regular tax, which 
varied from about $1.50 on the $100 assessed 
valuation in some rural areas to nearly $4.00 
in some urban areas. 


The pattern for avoidance of the intan- 
gibles’ tax was about the same as in other 
states where the general property tax still 
applies to such property. Money, notes 
and bonds were assessed in Missouri at 
$77,576,995 in 1941, while the St. Louis 
Governmental Research Institute estimated 
that the total holdings of such property in 
that year amounted to $2,250,000,000. Each 
year there was an exodus of bank deposits 
from Missouri the latter part of May and 
a re-entry around the fifth to the tenth of 
June after the June 1 assessment date was 
safely past. Others avoided the tax by in- 
vesting in securities of the Federal Gov- 
ernment, by transferring residence to other 
states and by engaging in “honest” perjury 
by merely not reporting ownership. Asses- 








The author is a staff member of the Governmental Research Institute in St. Louis, 
on leave with the Legislative Research Committee assisting the General Assembly 
of Missouri in drafting legislation to implement the new constitution. 
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sors were seldom inclined or able to ferret 
out intangibles except such as belonged to 
widows and orphans in the hands of probate 
courts. These phenomena are understand- 
able in view of the fact that the tax was 
several times the return on most securities. 


Under the new constitution all taxable 
property is classified into three classes as 
follows: Class 1, real property; Class 2, 
tangible personal property; Class 3, intan- 
gible personal property. The General As- 
sembly by general law may provide for 
further classification of Classes 2 and 3 
based on the nature and characteristics of 
the property but not on the nature, resi- 
dence or business of the owner or the amount 
owned. The sub-classes within Classes 2 
and 3 may be assessed at different percent- 
ages of value or may be taxed at different 
rates. The tax on Class 3 property, intan- 
gibles, must be based on the annual yield 
and cannot exceed eight per cent of the 
yield. Thus, Missouri becomes the forty- 
third state to abandon the uniform general 
property tax and to tax intangibles dif- 
ferently from other types of property. 


Local government will be the principal 
beneficiary of the new tax on intangibles 
because there should be a considerably in- 
creased return, particularly in the rural areas 
where substantially no intangibles have been 
assessed, and, also, because the constitution 
requires the state to collect the tax but 
return the entire proceeds to the local gov- 
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ernment wherein the owner resides, the 
state retaining only two per cent to cover 
collection costs. 


Tax Rate Limits Increased 


In general, the elaborate set of tax rate 
limits of the old constitution have been 
retained in the new constitution, although 
notable changes have been made. 


The previous limit on the state for general 
purposes of fifteen cents on the $100 assessed 
valuation has been reduced to ten cents. 
However, the state rate in recent years has 
been eight cents. 


Under the old constitution, counties of 
high total valuation were limited to a gen- 
eral property tax rate of thirty-five cents 
on the $100 assessed valuation for general 
county purposes, while those of less wealth 
could levy fifty cents. The new constitution 
raises the dividing point between more wealthy 
and less wealthy counties so that some ten 
counties will have their tax rate limit in- 
creased from thirty-five cents to fifty cents. 
The rate which all counties may levy for 
roads and bridges was increased from twen- 
ty-five cents to thirty-five cents, although 
at the same time the maximum for road 
districts was reduced from fifty cents to 
thirty-five cents. This will have a tendency 
to encourage road building and maintenance 
by the larger unit, the county. 


Cities, under the old constitution, were 
classified on the basis of population and 
different tax rate limits set for each class. 
The limit on cities of over 30,000 inhabitants 
was $1.00, for those between 10,000 and 
30,000 it was 60 cents, for those between 
1,000 and 10,000 it was 50 cents, and for 
those with less than 1,000 it was 25 cents. 
These rates covered all functions except the 
payment of debts. Under the new consti- 
tution, all cities have a maximum rate of 
$1.00 for general purposes, may increase 
this, with no limit, by a two-thirds vote of 
the people, and may levy still more taxes 
for five named functions: libraries, hospitals, 
public health, recreation grounds, and mu- 
seums. These limits, however, may be re- 
duced by the General Assembly. 


School tax rate limits were also increased. 


On the face of it, the new constitution 
authorizes greatly increased property taxes. 
However, over one-third of the cities with 
a population of over 2,500 were levying a 
tax rate in excess of the constitutional limit 
in 1943; thus, to some extent the new con- 
stitution merely legalizes a situation which 
already existed. Furthermore, the increases 
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Fourteen major taxes collected by 10 state and 5 local agencies 


are safeguarded by the lodging of a control 
power in the General Assembly and by 
requirements for the submission of the ques- 
tion of increased tax rates to a vote of the 
people in certain instances. Undoubtedly, 
it does give a greater degree of self-gov- 
ernment to the local units. 


Exemptions Changed 


Counties and other political subdivisions 
are specifically exempt from all state taxes. 
This was written into the new constitution 
at the behest of the cities who had been 
required to pay the state sales tax under the 
old constitution. 


The General Assembly was given authority 
to give partial tax relief to obsolete and 
decadent areas and for the purpose of en- 
couraging forestry in cut-over areas for a 
period not to exceed twenty-five years. 


Nonprofit cemeteries were continued ex- 
empt from the property tax, but cemeteries 
operated for profit were changed from an 
exempt to a covered status. 


Under the old constitution the State 
Board of Equalization consisted of the 
Governor, State Auditor, State Treasurer, 
Secretary of State, and Attorney General, 
all elective officials. The constitution vested 
the power to equalize assessments between 
counties in this board. The General As- 
sembly had many years ago recognized the 
impossibility of securing efficient adminis- 
tration from such an ex officio arrangement 
and had created a State Tax Commission 
which had been granted certain equalization 
Powers and given responsibility for assess- 
ing public utilities. Little real equalization 
had been accomplished because of the con- 
flict in duties of the two agencies. 


Missouri Cuts Tax Collection Red Tape 


The new constitution abolishes the Board 
of Equalization and requires the General 
Assembly to establish a Tax Commission to 
equalize assessments and hear appeals from 
local boards of equalization. The provision 
is left flexible enough, however, so that the 
General Assembly could vest the adminis- 
trative duties in connection with the assess- 
ment of utilities and equalization of 
assessments in the Revenue Department, 
keeping the Tax Commission for appeals 
and quasi-judicial decisions. 


Although it is impossible to appraise these 
changes at this time, they seem to be all 
to the good. 


Tax Collection Agencies Consolidated 


Missouri has had more agencies collect- 
ing taxes than any other state in the Union. 
The fourteen major state taxes have been 
collected by ten state and five local govern- 


ment agencies. For example, the sales tax 
has been collected by the State Auditor, the 
motor vehicle tax by the Secretary of State, 
the inheritance tax by the State Treasurer, 
the gasoline tax by the Department of Oil 
Inspection, the income tax by county assess- 
ors and collectors and the State Auditor, 
and so on. 


The disadvantages of this function being 
deployed among so many agencies are pat- 
ent and need not be enumerated for readers 
of this publication. Dr. James W. Martin, 
Director of the Bureau of Business Re- 
search of the University of Kentucky and a 
recognized authority in the field of tax 
administration, testified before a committee 
of the Missouri General Assembly in 1943 
that a consolidation of tax collection agen- 
cies in Missouri should save the taxpayers 
of that state approximately a million dollars 
a biennium. 


1105 





LU 
Rs 
-_— — 3 


Pay all taxes here 


The new constitution requires the Gen- 
eral Assembly to create a Department of 
Revenue, one branch of which must be a 
Division of Collection. This division “shall 
collect all taxes, licenses and fees payable 
to the state.” The only exception is the 
state property tax, which is to continue to 
be collected by the county collectors unless 
changed by the General Assembly. 


Perhaps the most notable change required 
in the administration of any one tax is the 
change in the method of assessment and 
collection of the state income tax. Here- 
tofore the tax has been assessed by the 
county assessors and collected by the 
county collectors. Payment was not simul- 
taneous with the assessment, the taxpayer 
being forced to wait until the assessment 
had been certified by the assessor to the 
collector before remitting. Almost any 
type of state system would be an improve- 
ment. This tax will now be collected by 
the Department of Revenue. Likewise, the 
centralization of the assessment and collec- 
tion of the tax on intangibles in the state 
should improve administration in this field 
because the Department of Revenue will be 
enabled to correlate the collection of this 
tax with the state income tax and with fed- 
eral income tax returns. There should bea 
material increase in efficiency under the new 
arrangement. 


The procedure in the collection of delin- 
quent property taxes was changed to re- 
quire that “no real property shall be sold 
for state, county or city taxes without judi- 
cial proceedings, unless the notice of sale 
shall contain the names of all record owners 
thereof, or the names of all owners appear- 
ing on the land tax book . . . .” Under 
the old procedure the publication of the 
Owner’s name was not required. To some 
this provision of the new constitution is an 


improvement, while to others it is a cum- 
bersome restriction. 
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Financial Administration Revised 


A number of changes in financial admin- 
istration were made by the new constitution 
which affect taxation. 


Perhaps the most significant change was 
in the requirement that property taxes must 
be collected in the same year they are 
assessed. Under the old system the tax 
calendar stretched over eighteen months 
and resulted in numerous leaks and ineff- 
ciencies. The condensation to twelve months 
should improve the situation. 


The fiscal year of the state government 
was changed from a January-to-December 
year toa July-to-June year. Heretofore the 
fiscal year began at the same time as the 
new General Assembly convened with no 
appropriations made. A mad scramble to 
get spending authorizations through re- 
sulted, and appropriations were not as 
carefully considered as might be desired. 
Under the new arrangement the General 
Assembly will have from January to July 1 
to pass appropriation bills before the be- 
ginning of the biennium. 


What would seem to be an effective 
budgeting system is required in the new 
constitution. Heretofore the chairman oi 
the Tax Commission has been ex officio 
budget director with a low-paid assistant 
to do the work. As a result, the budget 
agency was not even a good compiling 
agency. Under the new constitution the 
Comptroller who will head the Division of 
Budget and Comptroller in the Department 
of Revenue is responsible for the budget. 
He is required to prepare estimates and in- 
formation concerning receipts and expendi- 
tures of all state agencies. 


The Governor is given the item veto in 
the new constitution and is given extensive 
authority to control the rate of expenditure 
through the allotment system. 


Debt Limits Eased 


Under the old Missouri constitution the 
General Assembly could contract a debt oi 
not to’ exceed $250,000 in an emergency. 
Any nonemergency indebtedness had to 
have the approval of two-thirds of the 
voters. The result was that numerous 
debts were contracted through the years by 
amending the constitution, which could be 
done by a majority of the General Assembly 
plus a simple majority of the voters. Thus, 
the constitutional limit on indebtedness ac- 
complished nothing and merely resulted in 
a lengthened constitution. 
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The General Assembly can contract a 
debt up to $1,000,000 in emergencies under 
the new constitution. Debts up to this 
amount in nonemergencies and debts above 
this amount may be authorized by a ma- 
jority of the voters through the ordinary 
initiative and referendum system. By this 
method debts are as difficult to contract as 
under the old constitution, but if one is 
authorized, it is not written into the 
constitution. 


| Specific Debt Provisions 


The debt limit of five per cent of the 
assessed valuation for all local governments 
other than cities and counties is the same in 
both constitutions. The maximum of ten 
per cent for counties is likewise the same in 
both constitutions. However, the debt lim- 
its for cities under the old constitution 
varied as a result of several amendments, 
irom five per cent to fifteen per cent, de- 
pending upon the population of the city. 
Under the new constitution all cities are en- 
titled to issue up to ten per cent of the 
assessed valuation for general purposes, 
ten per cent for streets and sewers, and 
ten per cent for waterworks, electric or 
other light plants, but the total must not 
exceed twenty per cent of the assessed 
valuation. 


Summary and Conclusions 


In some respects the account given in 
this article is too glowing and gives the 
new Missouri constitution more praise than 
it deserves; in other respects the account 
is not complimentary enough. The new 
constitution is far from some of the things 
claimed for it by its proponents during the 
campaign, such as “the most progressive 
constitution since 1787.” It contains no 
really outstanding features and a few plain 
“boners” which even a child should have 
discovered. For example, State Repre- 
sentatives are required to be exactly 25 
years old and State Senators 30 years old. 
On the other hand, it does contain a size- 
able number of adjustments in the Missouri 
system of state and local government that 
have been long overdue and which will re- 
sult in increased efficiency and greater 
democracy. 


On the whole the constitution is a job 
well done. The General Assembly is now 
engaged in the Herculean task of rewriting 
thousands of sections of the statutes to 
place into effect the provisions of the new 
constitution. Not until this work is com- 
pleted will we be able to appraise the true 
value of the new Missouri constitution. 


[The End] 





Toward a New Economy 


A SOUND AND EXPANSIVE ECONOMY means many things. 

a job opportunity for every man who wants a job. 
It means prodigious production. 
and agricultural produce. 


It means 
It means good wages. 


It means a good market for all of our industrial 


Each of these factors: full employment, high income, vast production, good 


markets, augment the other three. 


These simply stated objectives, like world 


peace, however, require vigilance and action on many fronts. 
. 
Industry must operate in an atmosphere that encourages expansion and de- 


velopment. 


New businesses must be established and be able to thrive. 


The 


federal, state, and local governments must follow policies on taxes, assistance, 
and fair competition that foster and encourage expansion and development. 


The businessman must be able to turn out a large volume at a reasonable 


profit. 


The worker must have good wages and economic security. The farmer 


must have markets at good prices for his produce. 
The source of our great economic strength is the efficiency and productivity 


of our labor, industry, and agriculture. 


Nothing could be more tragic than to 


have this enormous power wasted in industrial unemployment and in unmarket- 
able farm surpluses.—SECRETARY VINSON, before the American Legion Convention, 


Chicago, Ill., November 20, 1945. 
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A timely look at—— 


Bank and Corporation Franchise 


Taxes in California 


By MARVEL M. STOCKWELL 


be CALIFORNIA over a period of almost 
four decades there has been discussion, 
much of it somewhat acrimonious rather 
than conclusive in character, concerning the 
taxation of banks and the corporate fran- 
chise. Recently, the dispute, seemingly 
more acute than ever, has culminated in 
certain amendments by the 1945 legislature 
to the Bank and Corporation Franchise Tax 
Act. The purpose of this article is to trace 
the history of the developments and to indi- 
cate the present status of matters in con- 
nection with this tax. 


The Old License Tax 


California probably never had any really 
adequate system of business taxation until 
the time of the enactment of the Bank and 
Corporation Franchise Act of 1929. The old 
license tax of 1905 provided for an annual 
levy of $10 upon every corporation for the 
privilege of doing business in the state. Its 
original purpose was to support the service 
of keeping an accurate record of existing 
corporations and of deleting from the rec- 
ords those which had ceased to exist. Reve- 
nue, however, came to be the primary 
consideration. The tax evolved into a gradu- 
ated levy based upon the amount of the par 
value of the authorized capital stock. 
Partly because of the supposition that the 
tax was unconstitutional, it was repealed 
by the 1913 legislature, but after reversal by 
the State Supreme Court of its previous rul- 
ing, was reenacted by the 1915 legislature 
at appreciably higher rates than had for- 
merly applied. With the exception of the 
fiscal year 1914-1915, the tax was then in 
force from 1905 to 1927, in which year it was 
finally repealed upon invalidation by the 
State Supreme Court.’ 


1 Perkins Manufacturing Co. v. Jordan, 200 
Cal. 667. The court in this case decided that 
the tax was invalid as applied to a foreign cor- 
poration. ‘‘Because of the manifest inequity of 
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The Old Franchise Tax 


Aside from the old license tax, a second 
type of corporation levy was the old fran- 
chise tax. With respect to the general fran- 
chise, the 1906 commission on revenue and 
taxation remarked that its taxation was “a 
much vexed question in California at the 
present time. Corporations generally pro- 
test loudly that it forms an unjust discrimi- 
nation against them, and the assessors are, 
for the most part, doggedly determined to 
put such property on the assessment rolls 
in accordance with a strict interpretation of 
the law and the Constitution, which has 
been made by the Supreme Court. The 
friction at this point is intense and the feud 


-between the corporations and the assessors 


over it is growing more bitter every year.””’ 
The view of the assessors was that there 
sliould be no neglect of the opportunity to 
make the corporations pay their fair share 
of the taxes; the view of the corporations 
was that the assessors enjoyed the exercise 
of an unjustifiable arbitrary power. 


The commission recognized that the “whole 
matter of the taxation of franchises is in an 
extremely unsatisfactory condition.”* A 
plan approved in 1910 called for a 1 per cent 
rate upon a valuation of the franchise to 
be fixed by the State Board of Equalization. 
This change from an original authorized 
capital stock basis of levy seems to have 
been a concession to prevailing sentiment 
which apparently favored the continuation 
of a method of franchise taxation with which 
there was some familiarity. The essential 
difference was that assessment was made a 
central rather than a local function. This 


continuing to exact these payments from do 
mestic corporations, the 1927 legislature re 
pealed the tax.’’ Report of the State Board 
of Equalization (1927-1928), p. 9. 

? 1906 Preliminary Report, p. 69. 

3 Ibid. 
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obviated the difficulties with local assess- 
ment under the rule that the franchise was 
taxable at the principal place of business of 
the company. Naturally corporations had 
selected as their principal places of business 
the counties in which the assessors gave 
them favorable treatment. Said the 1910 
commission On revenue and taxation, “The 
amendment makes no change except to 
transfer the administration of the law from 
the counties which have not succeeded in 
collecting these taxes to the state which can 
do so with certainty and uniformity.” ‘ 


Valuation of the Franchise 


One of the major problems related to the 
valuation of the franchise, a task which de- 
volved upon the State Board of Equaliza- 
tion. The board continued in general the 
method of the corporate excess which had 
been followed by the local assessors. That 
the procedure proved unsatisfactory seems 
evident from the frequent testimony to that 
effect and from the recurring litigation sur- 
rounding the valuation of these franchises. 
The Board argued at some length against 
the adoption of any rigid rule of franchise 
assessment, contending rather for flexibility 
and the exercise of discretionary authority.” 
Nevertheless, from 1912, when the Attorney 
General observed that many corporations, 
both foreign and domestic, were attacking 


*Report of the Commission on Revenue and 
Taxation (Sacramento, 1910), pp. 28-29. The 
amendment, adopted in November, 1910, read 
as follows (Art. XIII, sec. 14 [d]): ‘‘All fran- 
chises, other than those expressly provided for 
in this section, shall be assessed at their cash 
value, in the manner to be provided by law, 
and shall be taxed at the rate of one per 
centum each year, and the taxes collected there- 
on shall be exclusively for the benefit of the 
State.’’ 


5 Report of the State Board of Equalization 
(1913-1914), pp. 16-17. 


the state assessment of the corporate fran- 
chise upon various grounds, down to the 
termination of the tax in 1928, the assess- 
ment of franchises was never carried through 
with complete satisfaction to all concerned. 
The 1910 commission had expressed the 


_hope that the transfer of the administration 


of the tax from local to central authority 
would result in “certainty and uniformity.” 
Another commission, making inquiry after 
the lapse of twenty years, concluded that 
such hope had “not been completely ful- 
filled. The evidence before the Commission 
indicates that, from the point of view of the 
taxpayer, the present franchise tax is an 
arbitrary tax, the amount of which it is 
impossible to anticipate and accrue. The 
taxpayers complain that they are unable to 
secure any explanation as to the basis on 
which the assessments are made, although 
it is generally understood that the under- 
lying procedure is primarily that of the old 
corporate-excess method.” ° 


Unequal Tax Burdens 


A second major problem in connection 
with the old franchise tax had to do with 
the inequality in distribution of tax burden 
which resulted under it. Both the commis- 
sion reporting in 19177 and the commission 
reporting in 1928* and 1929 dwelt at length 
upon the inequities of the tax. For in- 
stance, a study of 18,000 corporations, based 
on 1915 records, revealed “almost without 
exception” on the basis of any standard 
available, whether gross or net receipts, 
assessed or true value, that the tax was 


6 Final Report of the California Tax Commis- 
sion (1929), pp. 266-267. 


71917 Report, pp. 54-55 for text; for tables, 
Pp. 56-57 and 188-241. 


8 1928 Report, pp. 34-40. 
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He 


has been engaged in a study of California state taxes 
for the decade 1935-1945, and this article represents a 
phase of that study, dealing with the California bank 


and corporation franchise tax. 





California Franchise Taxes 


Marvel M. Stockwell 


1109 





extremely heavy upon the smaller compa- 
nies. Likewise there were striking differences 
between different classes of corporations. 


The tax never yielded substantial sums as 
compared with the total of state costs and 
as time passed it provided a diminishing 
percentage of the total state revenues. In 
1912 the yield was not far from 10 per cent 
of these revenues, whereas in 1926, for in- 
stance, the yield was less than 5 per cent 
of them. The commission reporting in 1928 
found a basic objection to lie in the fact 
that the franchise tax was essentially a 
property tax from the theory of which the 
trend in modern tax reform was distinctly 
departing. The franchise tax was lacking in 
adequacy as a modern business tax in that 
it failed to fit into a prospective system of 
business taxes imposed where the business 
activity was carried on and measured by 
the earnings of the business or by some 
approximation to those earnings.® Specifi- 
cally, the commission was concerned with 
the proposal for a new franchise tax as a 


means of validating the new method of bank 
taxation under consideration. 


Share Tax Method of Taxing 
National Banks 


The new franchise tax became operative 
in 1929 in pursuance of a constitutional 
amendment of November, 1928, and subse- 
quent enabling legislation. But prior to this 
time, to observe briefly developments lead- 
ing up to the new legislation, California had 
employed the share tax method of taxing 
national banks, the only method available 
under the federal restrictions until 1923. 
The 1906 commission had recommended 
such a tax partly to obtain a more adequate 
contribution from banking institutions. It 
was the plan employed in the state from 
1911 to 1928. The rate stood at 1.0 per cent 
for four years, at 1.2 per cent for two years, 
at 1.16 per cent for four years and at 1.45 per 
cent for the remainder of the period begin- 
ning in 1921. The statistical history of the 
tax is revealed in the following table. 


TABLE I 
Taxes Levied on Banks and the Rates Applied, by Years 1911-1928 * 


National 
banks 


1911-1912 
1912-1913 . 
1913-1914 ... 
1914-1915 ... 
1915-1916 . 
1916-1917 
1917-1918 ... 
1918-1919 . 
1919-1920 
1920-1921 . 
1921-1922 . 
1922-1923 ... 
1923-1924 ... 
1924-1925 
1925-1926. 
1926-1927 ...... 
1927-1928 .. 
1928-1929 . 


* Reproduced from the 1928 Report, p. 16. 
reports of the State Board of Equalization. 


In general, the method in California of 
taxing banks upon the share basis proved to 
be fairly satisfactory. The yield of the tax 


® 1928 Report, p. 31. 
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Taxes levied 


(in thousands of dollars) Rates 


applied 
(percent- 





State 


1,063 
1,097 
1,150 
1,337 
1,995 
2,109 
2,257 
2,652 
2,794 
2,834 
2,525 
2,236 
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The Commission’s figures were gleaned from the 


was substantial although there were occa- 
sional complaints of undue and unequal tax 
burdens. In evaluating this tax it may be 
well to recall the words of the 1928 com- 
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mission report: “In general, experience un- 
der the present plan of taxing banks has 
been good. The method provided is defi- 
nite, and there has been no complaint of 
discrimination as among banks. The rates 
have been changed on three occasions, and 
although these changes, and particularly the 
change made in 1921, provoked considerable 
controversy, and although some of the bank- 
ers now feel that they are heavily taxed, it 
may be said that the present method has 
given fair satisfaction both to the state and 
to the banks.” ” 


7 Per Cent Law 


But this plan of taxing banks was not 
destined to continue, largely because of 
forces beyond the control of the state. 
States other than California were also af- 
fected. Supreme Court decisions ” interpret- 
ing the conditions under which the states 
were permitted to tax national banks pre- 
cipitated the difficult problem. This part of 
the story has often been told and need not 
be elaborated upon here. Suffice it to say 
briefly that so far as California was con- 
cerned, she had in 1910, by constitutional 
amendment exempted mortgages from taxa- 
tion.” Then in 1917 so-called foreign securities 
were distinguished from domestic securities.” 
This meant that shares of stock, so far as 
they represented tangible property located 
within the state and therefore presumably 
taxed within the state, were thereafter non- 
taxable. In 1924 through constitutional 
amendment “ California became one of the 
classification states in a position to extend 
preferential treatment to intangibles. The 


1928 Report, p. 15. In a footnote in the 
Teport, as evidence of bank attitude, is quoted 
a statement of Edward Elliott (‘‘Bank Taxation 
in California,’’ California Bankers’ Association, 
Bulletin [July, 1928], p. 263) to the effect that 
“this method . . . has, on the whole, worked 
Satisfactorily.’’ 


_™ Particularly the decision in Merchants’ Na- 
tional Bank of Richmond v. City of Richmond, 
265 U. S. 635; 65 L. Ed, (decided June 6, 1921). 
Also First National Bank v. Hartford (1927), 
273 U. S. 584; 47 S. Ct. 462; and Minnesota v. 
First National Bank of St. Paul (1927), 273 
U. S. 561; 47 S. Ct. 468. In both these cases 
discrimination was found to exist. For a criti- 
cal evaluation of the Supreme Court interpre- 
tation of what constituted competing moneyed 
capital, see H. L. Lutz, ‘“‘The Problem of Na- 
tional Bank Taxation, with Special Reference 
to California,” National Tax Association, Bulle- 
tin, XIII (June, 1928), 265-267. 


2 Art. XIII, sec. 1. For a brief statement of 
arguments in behalf of this amendment, see 
Commonwealth Club of California, Transactions, 
5 (1910), 394-395. 


8 Political Code, sec, 3608. 
4 Art. XII, sec. 12%. 


California Franchise Taxes 


legislature then in 1925 enacted the popu- 
larly known Solvent Credits Act, or 7 per 
cent law, providing that specified intangibles 
should be assessed at 7 per cent of the full 
cash value.” The local tax rates were to 
apply and the yield was to accrue to the 
localities. 


Section 5219 of the Revised Statutes per- 
mitted state taxation of national banks but 
at a rate no higher than that upon “other 
moneyed capital” coming into competition 
with national banks. In the Richmond deci- 
sion the Supreme Court had said in effect 
that individual investments in bonds, notes 
and other evidences of indebtedness came 
into competition with national banks in the 
loan market. National banks were now able 
to claim discrimination in taxation which 
was contrary to federal law. In California 
after the 7 per cent law had come into effect 
in the assessments of 1926, certain national 
banks paid their taxes on their stocks at the 
1.45 per cent rate under protest and brought 
suit to recover on the ground that other 
moneyed capital in competition with them 
was being taxed less heavily. This situation 
explains the enactment in 1927 of the law 
placing a rate of 1.45 per cent on full value 
of all intangibles.“ The banks could not 
then claim discrimination and state reve- 
nues, it was contended, would be protected. 
This law was destined never to be enforced. 
The California Supreme Court, in a decision 
rendered March 8, 1928, declared invalid 
both the 7 per cent law of 1925 and the 1.45 
per cent law of 1927.% Thus the situation 
with respect to the taxation of intangibles 
reverted to the status of 1917 with the assess- 
ment of all property, intangibles included, 
at full cash value, with the application of 
the local rates. 


Meanwhile the federal law concerning 
state taxation of national banks had been 
amended in 1923 and again in 1926 to pro- 
vide for the four alternative methods of tax- 
ing national banks. These changes together 
with the situation with regard to intangibles 
just described were the conditions confront- 
ing the tax commission of 1928 with respect 
to the taxation of banks and of intangibles 
and with respect as well to the taxation of 
business in general, since the commission 
considered all of these as elements in a 
single comprehensive problem. The imme- 
diate task was determination upon a method 
of bank taxation which would meet the test 
of the federal requirements and limitations. 


1% Cal. Stats. (1925), Ch. 12. 
16 Cal. Stats. (1927), Ch. 223. 
1 Arnold v. Hopkins, 203 Cal. 553. 





Adoption of Franchise Method 


The commission recommended, the legis- 
lature voted, and the people approved an 
amendment to the California constitution.” 
Subsequently the legislature enacted into 
law the Bank and Corporation Franchise 
Tax Act of 1929.° The law established in 
California the fourth alternative or franchise 
method of a tax “according to or measured 
by income.” A levy of 4% was imposed 
on the income of both banks and corpora- 
tions. Provision was made for an offset for 
real estate taxes as well as for personal 
property taxes paid to the localities. Per- 
sonal property taxes and 10% of real prop- 
erty taxes paid locally could be used as an 
offset with the proviso that the total offset 
could in no instance exceed more than 75% 
of the franchise tax.” 


The commission had contemplated that 
the offsets would be but a temporary ex- 
pedient. The 1931 joint legislative commit- 
tee said in its report: “The improvement of 
greatest merit that could be effected would 
be to have an established rate of tax for all 
corporations. This would necessitate the 
elimination of the offset for taxes on real 
and personal property paid to localities and 
a corresponding reduction in the amount of 
the tax rate.”** About the same time the 


offset provisions were criticized by the 
California Farm Bureau Federation.” The 
criticism was renewed in the 1933 Report of 
the Tax Research Bureau of the State Board 


of Equalization. The solution suggested 
was the elimination of the offset with an 
accompanying adjustment of the bank tax 
rate to a higher figure than that paid by 
general corporations in recognition of the 
fact that banks do not pay personal prop- 
erty taxes which, however, do constitute a 
part of the total tax burden of other classes 
of corporations. Legislation of 1933 made 
effective the recommendations with respect 
to offsets. With the exception of the per- 
sonal property tax offset for financial cor- 
porations, the provisions allowing personal 
property taxes and 10% of real estate taxes 
as offsets up to 75% of the franchise tax 
were eliminated from the law.” 


18 Article XIII, Sec. 16. 


® Cal. Stats. (1929), ch, 13, approved March 1, 
1929. 


20 Cal. Stats. (1929), p. 20, sec. 4 of the Bank 
and Corporation Franchise Tax Act. 
21 Assembly Daily Journal, Jan. 23, 1931, p. 33. 


2 California Farm Bureau Federation, Re- 
search Department, Bulletin No. 13 (Feb. 13, 
1931). 


23 Cal. Stats. (1933), p. 870. 
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Section 4A of the 1935 Act 


The 1933 legislation introduced another 
significant change about which most of the 
controversy relative to bank taxation re- 
cently has revolved. A formula is provided 
in accordance with which the rate of tax 
applicable to banks and financial corpora- 
tions is determined. The rate is that paid 
by general corporations plus the determined 
percentage of the personal property taxes 
to the net income of those general corpora- 
tions, with provision for a maximum rate. 
In 1933 the rate applicable to general cor- 
porations was fixed at 2% and the maximum 
upon banks at 6%. In 1935 the rates were 
increased respectively to 4% and 8%. Since 
1935 and until 1942 the formula rate ex- 
ceeded the maximum with the result that 
the effective rate on banks was 8%. For 
banks, both state and national, of course, 
the franchise tax is an in lieu tax except 
for real property taxes.* The Franchise 
Tax Commissioner is charged with the re- 
sponsibility of annually determining, by the 
thirty-first of December, the formula rate 
after public hearing and opportunity given 
to examine the data on which his deter- 
mination is based. These requirements and 
the language setting forth the factors to be 
considered in determining the formula rate 
are the important parts of the controversial 
section 4A of the Act.” 


This section, since 1933, has consistently 
been criticized by the California banks as 
illegal, as unconstitutional and as being im- 
properly applied by the Franchise Tax Com- 
missioner. A most sgmposing array of 
arguments along these lines is offered to 


% California Constitution, Art. XIII, sec. 16. 
This section was amended in 1933 to provide, 
instead of the basic 4% rate of 1929 applicable 
to banks and other corporation alike, ‘‘a rate 
to be provided by law.’’ Hence the formula 
determination in the legislation of 1933, which 
applies not only to banks but also to financial 
corporations, building and loan associations, and 
federal savings and loan associations. 


% Sec. 4A of the 1935 Act relative to the 
formula rate reads as follows: 


“The rate of tax on national banking asso- 
ciations and other banks and financial corpo- 
rations mentioned in Sections 1, 2 and 4 of this 
act shall be a percentage equal to the percent- 
age of the total amount of net income, ailo- 
cable to this State, of every corporation taxable 
under subdivision (3) of Section 4 of this act, 
for the next preceding calendar year or fiscal 
years ended during such calendar year, required 
to be paid to this State as franchise taxes ac- 
cording to or measured by such net income, 
and required to be paid to this State or its 
political subdivisions as personal property taxes 
during the preceding calendar year or fiscal 
years ended in such calendar year; provided, 
however, that said rate of tax shall not exceed 
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support the position.” On the other hand, 
a publication of the State Department of 
Finance defends the Act™ as does also the 
Franchise Tax Commissioner on the basis 
of its conformity to all the requirements of 
Section 5219 of the Revised Statutes and on 
the basis of opinions of the Attorney General 
of the state and various decisions of the 
Supreme Court. The legal controversy is 
too long to detail here.* 


Arguments Against the Franchise 
Tax Act 


In general it may be said that the objec- 
tions of the banks to the Franchise Tax Act 
have been on two grounds, namely, legality 
and equity. Mr. Currie of the State De- 
partment of Finance raised the equity issue 
in the following language: 

“Considering . . . the favorable tax posi- 
tion of banks as compared with other cor- 
porations in this State; the almost average 
position of banks here as compared with 
those in other States; and the absence of any 
evidence that California taxes are impeding 
the growth and development of the banking 
industry in this State it must be concluded 
that a reduction in the taxes imposed upon 
California banks is not in order at this time. 
On the contrary the economic data point to 





8 per centum. The percentage of the net in- 
come of every corporation taxable under sub- 
division (3) of Section 4 of this act, required 
to be paid to this State or its political subdi- 
visions in personal property taxes shall be de- 
termined by ascertaining the ratio which the 
total amount of such personal property taxes, 
less 4 per centum thereof, bears to the total 
amount of net income of such corporations, 
allocable to California, increased by the amount 
of such personal property taxes; provided, how- 
ever, that if any such corporation sustains a 
net loss allocable to California the personal 
property taxes required to be paid by such cor- 
Poration to. this State or its political subdivi- 
sions during the preceding calendar year or 
fiscal years ended during such calendar year 
Shall be considered for the purpose of deter- 
mining such ratio only to the extent which such 
personal property taxes exceed such net loss 
allocable to California.’’ 


**See California Bankers’ Association, Reply 
to “Report on California Bank Tax,’?’ March 
1945, appendix. Also Chas. J. McColgan, Com- 
ments on Section 4A of the California Bank 
and Corporation Franchise Tax Act, Aug. 1, 
1944, appendix B. 


* Report on California Bank Tax, December 
1944, pp. 4, 9, and 14 to 26. Author of the Re- 
port is Mr. W. R. Currie, Financial Research 
Technician of the State Department of Finance. 


**Mr. Currie, in the pages indicated in the 
preceding footnote, outlines the objections of 
the banks to the California tax as constitutional, 
Statutory and procedural in character and then 
undertakes to answer at considerable length 
these various objections. 


California Franchise Taxes 


the conclusion that banks arid trust com- 
panies are possibly not bearing their full 
share of the financial support of Govern- 
ment in relation to the share borne by cor- 
porations in general.” ” 


This was a challenge which the banks 
were quick to accept. There was sharp com- 
ment upon the “extent to which words and 
figures in the hands of technicians can run 
away with common sense,” tempered by 
observing that “While this report appears 
to have been conscientiously prepared, it 
fails to answer the primary objections made 
to the existing ‘formula’ method of taxing 
financial institutions.” The objections of 
the banks to the Report were summarized 
as follows: 


“In any case comparisons such as those 
made in the report which fail to take into 
account significant changes in taxation since 
the period chosen, which fail to exclude 
sales, excise and other taxes which are 
customarily passed on in full, which fail to 
take into account tax factors such as per- 
centage depletion affecting large groups of 
corporate taxpayers, which fail to make al- 
lowance for different methods of reporting 
invested capital as between different groups, 
which lump all types of business from pub- 
licly regulated monopolies to mining ven- 
tures for comparison with one selected 
group, which fail to take into account the 
significance of tax exempt income in com- 
puting ratios, and which attempt to compare 
taxes on one base in terms of the base for 
other types of taxes, should not be employed 
as a basis for imposing additional rates of 
tax upon any particular group of taxpayers.” ” 


The argument essentially revolves around 
the question of bank tax burden, and per- 
haps it is inevitable that there should be 
difference of opinion on the matter of 


-Statistical selection, interpretation, and con- 


clusion. Space does not permit a complete 
review of the arguments, but as illustrative 
of them the following statement by the banks 
may be observed: 


“To compare all banks and corporations 
reporting net profit and no net profit is to 
compare the earnings of banks, all of which 
are going businesses, with the average earn- 
ings of general corporations which earnings 
are substantially reduced by the losses of 
bankrupt corporations, liquidations and other 
unsuccessful business ventures. 





* Report on California Bank Tax., Rec. 1944 
Dp. 7. 


3° Reply to Report on California Bank Taz, 
March 1945, p. 16. 
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“Although this sort of comparison is used 
throughout the report the unfairness of it is 
conceded on page 31 of the report when it 
is said: 


‘For complete equity one further com- 
parison should be made. Taxes and net 
profits of all banks should be contrasted 
with taxes and net profits of other corpora- 
tions showing net income.’””™ 


Mr. Currie then proceeds to make such a 
comparison, but unfortunately the Reply to 
Report on California Bank Tax fails to take 
note of that fact in its context. On the 
basis of this comparison, most favorable to 
the financial group, Mr. Currie concludes 
that “banks and trust companies from 1935 
through 1940 paid approximately half as 
much in taxes as did general corporations.” * 


Banks in “Position of Unique 
Advantage” 


The general impression with which one is 
left after a survey of the history of bank 
taxation in California is that on the whole 
the banks have enjoyed a comparatively 
favored position in the matter of tax bur- 
dens. The 1906 commission considered the 
banks to be undertaxed. The 1917 com- 
mission felt that at least they were not over- 
taxed. The original rate of one per cent 
upon bank shares seemed generally to be 
considered a moderate one.* The Board of 


Equalization in its 1913-1914 report, in com- 
menting upon the change in tax rates made 
by the 1913 legislation, said: ‘With the re- 
lation to banks, however, from the data col- 
lected by the board, we were satisfied that 
they were not paying a just and equitable 
share of taxes and so recommended to the 
legislative committee. No attention, how- 


% Tbid., p. 18. 


32 Report on California Bank Taz, Dec., 1944, 
p. 33. 


3 When a committee of bankers appeared be- 
fore the 1906 commission to urge that the pro- 
posed one per cent rate upon shares was too 
high, the commission replied (1906 Preliminary 
Report, p. 64) that it was ‘‘of the opinion that 
one per cent is a low tax on a business that 
is making over ten per cent per annum clear 
of all expenses.”’ 

Again it was said (statement by Joseph 
Hutchinson, chairman of the Taxation Section, 
Commonwealth Club of California, Transactions, 
5 [1910], 340): ‘‘And as to one of the rates 
fixed in the new amendment, that to be charged 
banking corporations, it seems to be frankly 
admitted by the strongest partisans of the new 
proposed amendment that the rate is too small 
and was inserted in the proposed amendment 
under immense pressure from the combined 
banking corporations and upon  log-rolling 
principles.”’ 
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ever, was given the recommendation; at 
least the ratio was not changed.” ™ 


By 1928, however, the situation with re- 
spect to relative burden had apparently 
changed. At any rate the commission from 
its studies determined that banks, state and 
national combined, were paying 11.8 per 
cent of their net income in taxes on bank 
stock.* It found the comparable burden 
(franchise plus personal property taxes) for 
general corporations to be 4.4 per cent.® 
Consequently the banks, in the commission’s 
view, were relatively overtaxed.” However, 
the substitution of the franchise tax method 
for the tax upon bank shares greatly re- 
duced the taxes the banks were required to 
pay.* The commission itself conceded that 
the proposed 4 per cent rate of the new fran- 
chise tax it was recommending was a “very 
moderate tax” on national banks and was 
low compared with rates in force in similar 
states.” It suggested the possibility of the 
elimination of personal property tax offsets 
and an accompanying increase of the rate 
from 4 to 5 per cent.” 


*% Report of the State Board of Equalization 
(1913-1914), p. 25. 

35 1929 Report, p. 270. 

3% Tbid., p. 271. 


31 The commission’s calculations were criti- 
cized on the ground that real estate taxes paid 
should have been included in the comparison 
as well as franchise and personal property taxes. 
With the former included, ‘‘the percentage in 
the case of banks increases to 15.9% while for 
water companies it increases to 37.3%, for agri- 
cultural corporations to 33% and for real estate 
corporations to 16.3%. If the tax com- 
mission had included real estate taxes it would 
have found that while banks paid taxes bearing 
a ratio of 15.9% to net income the average for 
all corporations was 16%.’’—California Farm 
Bureau Federation, Research Department, Bul- 
letin No. 13 (February 13, 1931), pp. 11-13. 


%In 1928 the share tax produced $4,785,000. 
In 1929 the new franchise tax on banks produced 
less than $550,000 and in 1980 less than $908,000. 
See Assembly Daily Journal, January 23, 1931, 
Pp, 30. The taxes paid in 1930 were less than 
one-fifth of the taxes paid in 1928 under the 
share tax method, It was said at this time 
(Report of the State Board of Equalization 
[1930], p. 11): ‘‘We do not believe that it is 
necessary for banks to be taxed so inadequately 
even under the law as it now exists.”’ 


3%° 1929 Report, p. 78, Governor C. C. Young, 
in his Second Biennial Message (1931), stated 
(p. 48): ‘‘After a great deal of study this rate 
was finally fixed at 4 per cent as a fair figure, 
although it is lower than the rate in other states 
having the same system, such as New York 
with 4%, per cent, Massachusetts with 5% per 
cent, or Wisconsin with 6 per cent. Although 
the banks very properly might have paid more 
than a 4 per cent rate, the law forbids them 
to pay more than other corporations, and it 
was determined that 4 per cent was as high as 
many of the smaller corporations could afford.” 

# 1929 Report, p. xxii. 
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The 1931 joint legislative committee on 
taxation, after reviewing the decline in yield 
of bank taxes consequent upon adoption of 
the new franchise tax method, attempted a 
comparison of relative burdens in terms of 
a property base. It found the 1929 taxes of 
the banks under the franchise method to 
constitute a burden relative to the taxable 
value of bank shares of but 8.3 per cent of 
the burden resting on common property in 
1928, and in 1930 but 15 per cent of that 
burden.” It then pointed out the “position 
of unique advantage” enjoyed by the banks 
“where they are taxed only upon their real 
property and by an excise tax, while all 
other corporations are taxed either directly 
or by a commutated tax upon their real 
property, their tangible personal property, 
and upon their intangible assets (franchise) 
or by an excise measure.”“ Finally, we 
may note that the Tax Research Bureau re- 
port of 1933 concluded that, despite property 
tax offsets which resulted in different ef- 
fective rates as opposed to statutory rates 
upon banks and corporations, the total tax 
burden on corporations was heavier than 
that upon banks.“ As a solution it recom- 
mended elimination of offset provisions and 
the determination of the rate to be ap- 
plicable to banks partly in terms of the 
percentage of net income of general cor- 
porations consumed by personal property 
taxes.* The adoption of this suggestion in 
subsequent legislation was a concrete ex- 
pression of an attempt to deal with this 
problem. 


Further Questions and Objections 


But it has been upon the basis of this 
formula applied in the determination of the 
bank tax rate that the banks have raised 
questions concerning relative tax burdens. 
Particularly they have ‘insisted that certain 
taxes on real property rather than exclu- 
sively on personal property which alone the 
formula specifies have been included in the 
tax factor in determining the bank tax rate. 
Especially, too, they have objected to the 
inclusion of the utilities within the groups 
of corporations whose personal property 
taxes affect the bank tax rate. “It is only,” 
they argue, “by including the taxes paid by 


“Assembly Daily Journal, January 23, 1931, 
a1. 


Pp. 


“Ibid. Since this was written, the franchise- 
tax principal has been extended, rate adjust- 
ments have been made, etc., which in large part 
meet the criticism made by the committee. 

“ Report of the California Tax Research Bu- 
reau (1933), pp. 78-79. 

“ Ibid., pp. 79-82. 


California Franchise Taxes 


public utilities upon the vast amounts of 
personal property owned by them and strik- 
ing an average that it can be said that the 
additional rate imposed upon banks bears 
the same ratio to their net income as the 
amount of personal property taxes paid by 
all other corporations bears to the net in- 
come of all other corporations.” ® 


Section 4A in Practice 


Further light is thrown upon the tax 
burden and upon questions and objections 
of the banks by reference to the practical 
operation of Section 4A of the Act. This 
procedure has been described by the Fran- 
chise Tax Commissioner, Mr. Chas. J. Mc- 
Colgan. Among other things he observes 
that his office has not assumed the respon- 
sibility of classifying property to determine 
proper classifications so far as the numerator 
factor of the formula is concerned; that his 
department has accepted corporations’ re- 
ports as to their income, subject to audit 
and adjustment during the ensuing four 
years and that refunds could be made on 
the basis of such adjustments; and that the 
interpretation on both of “data” and of the 
“opportunity to examine data” has been a 
disturbing point of difference between’ his 
cffice and the banks. 


The Act requires public hearings prior to 
determination of the formula rate. Ob- 
serves Mr. McColgan: “From 1933, through 
1940, the corporations affected by this de- 
partment’s ‘rate’ determination merely made 
an appearance at the hearing and after about 
five minutes of social conversation the hear- 
ing was terminated and the rate fixed at the 
maximum of 6 or 8 per cent. . . . Beginning 
with the bank rate hearing held in December, 
1941, and for each of the two succeeding 
years, representatives of the banks affected 
by the Section 4A rate appeared at our hear- 
ing, and made strenuous objections to our 
application of Section 4A. the banks’ 
representatives have apparently looked upon 
this hearing as a vehicle to try out all of 
the various theories and contentions which 
they have had in regard to the proper in- 
terpretation, application and the constitu- 
tionality of Section 4A.” “ 


All of this is indicative of a conviction on 
the part of the banks that Section 4A worked 


* Reply to Report on California Bank Taz, 
March, 1945, pp. 5-6. 


Chas. J. McColgan, Comments on 
4A, Aug. 1, 1944, pp. 15-24. 


“ Ibid., p. 23. 


Section 
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to their disadvantage as compared with 


franchise tax, so far as the banks are con- 
other taxpayers. The rates and yield of the 


cerned, are revealed in Table II following* 


TABLE II 


Franchise Tax Assessments Based On Returns Reporting Net Income 
Showing Bank Rate Computed and Determined 


Taxable Years 1933—1942 


Bank Rate 
as computed 


7.56% 
6.82% 
8.58% 
8.01% 
9.64% 
8.88% 
9.52% 
10.34% 
9.36% 
7.89% 
6.9 % 
6.193 


Bank Rate 
as determined 


6% 
6% 
8% 
8% 
8% 
8% 
8% 
8% 
8% 
7.89% 
6.9 % 
6.193 


Taxes Assessed 


Taxable Years Banks and Financials * 


1933 
1934 
1935 
1936 
1937 
1938 
1939 
1940 
1941 
1942 
1943 
1944 


No Figures Available 
No Figures Available 
No Figures Available 
No Figures Available 
$4,070,517 
3,901,325 
3,893,354 
4,007,486 
4,603,462 
4,493,680 
3,745,423 


* Including Second Installment, Banks and Financials. 


The Situation Today 


Whatever in fact and truth may be the 
merits of the controversy that has taken 
place, the present circumstances are that 
the 1945 legislature made certain changes in 
the law which redound to the benefit of the 
banks and to some extent. to general cor- 
porations. Notable among them are the 
extension of the 15% credit against the 
franchise tax, first introduced in 1943 in the 
tax reduction program of that year, to 
January 1, 1948; and the delétion of the 
personal property of the public utilities and 
of their income as factors determining the 
formula rate applicable to the banks.” Thus 
the formula procedure with modifications is 
retained, which fact probably may be con- 
sidered in the nature of a compromise solu- 


48 Ibid., p. 10 with figures for 1944 added. 


49 Cal. Stats., 1945, ch. 646. 
50 Ibid., ch. 1300 and ch. 1515. 
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tion inasmuch as the banks had suggested 
abandonment of the formula in favor of the 
application of a rate of tax on the net in- 
come of banks not to exceed 5% on the 
basis of the argument that were the banks 
to be taxed at the 4% rate applicable to all 
corporations plus an additional amount which 
would represent the burden on their own 
personal property properly defined, the 
maximum bank rate would then not exceed 
5%. 

The last word has not been said on the 
problem of bank taxation in California. A 
partial solution, likely temporary in character, 
has been achieved. The search for equity in 
taxation is baffling and elusive. There will 
be more Reports and more Replys and more 
Comments, but let us hope for a large measure 
of scientific objectivity and of charitable 
understanding in arguing opposing views. 


[The End] 
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A helpful checklist and description of each form 


INFORMATION RETURNS 


By WILLIAM MARGULIES 
Certified Public Accountant, Newark, N. J. 


N7 OT ALL TAX RETURNS are accom- 
LN panied by the payment of tax. The 
law requires the filing of several types of 
returns which do nothing more than report 
certain transactions giving rise to taxable 
income, sometimes of the person making the 
return but more frequently of some other 
person. For example, Form 1065, the part- 
nership return of income, is such a return, 
since what is reported is the share of income 
attributable to each partner. 


The tax arising from the partnership busi- 
ness is actually reported on the partners’ 
individual income tax returns. Form 1041, 
the fiduciary return, to the extent that it 
reports income distributable—and taxable— 
to beneficiaries, is on such occasion an infor- 
mation return. 


Other information returns, however, are 
not so obvious or so well known. Fur- 
thermore, the duty to file them is frequently 
ignored, the mistaken impression being 
common that since no tax is involved, filing 
is only a formality. However, the law im- 
poses severe penalties for failure to file re- 
turns, even though they may be returns of 
information only. Sec. 145 (a) of the Inter- 
nal Revenue Code provides the teeth, as 
follows: 


“Any person required * * * by law or 
regulations made under authority thereof to 
make a return * * * or supply any informa- 
tion * * * who wilfully fails to * * * 
make such return * * * or supply such 
information, at the time or times required 
by law or regulations, shall, in addition to 
other penalties provided by law, be guilty of 
a misdemeanor and, upon conviction there- 
of, be fined not more than $10,000, or im- 
prisoned for not more than one year, or 
both, together with the costs of prosecu- 
tion.” [Italics added. ] 


The term “person” is defined in Sec. 145 
(d) to include “an officer or employee of a 
corporation or a member or employee of a 
partnership who as such officer, employee, 


Information Returns 


or member is under a duty to perform the 
act in respect of which the violation occurs.” 


In general, information returns are re- 
quired of the following persons: 


1. Payors of fixed or determinable income, 
such as compensation, interest, dividends, 
and rent, the tax on which could easily be 
avoided unless some means of double-check 
is used. 


2. Payors of income to aliens or others 
outside the reach of the administrative au- 
thorities. The reports of such payments are 
usually accompanied by the payment of the 
income tax on these payments, which must 
be withheld by the payor. 


3. Corporations about to dissolve, depart- 
ing aliens, and decedents’ estates, since the 
undisclosed liquidation of all the assets or 
the sudden departure from the United States 
may leave the Government with an uncol- 
lectible claim for taxes. 


4. Donees of gifts, to assure the reporting 
of the gift by the donor, who may have to 
pay a gift tax on the transfer. 


Compensation for Personal Services 


Form W-2—Within 30 days after termi- 
nation of employment, the employer must 
furnish the employee with a copy in dupli- 
cate of Form W-2 showing his total earn- 
ings during the current calendar year and 
the total income tax withheld. For all em- 
ployees Form W-2 must be furnished by 
January 31 of the following year, and a copy 
of all forms for the year must be filed with 
the Collector of Internal Revenue for the 
district in which is located the principal 
office of the employer. Copies of Form W-2 
for the entire year, accompanied by Form 
W-3 reconciling the total of income tax 
withheld as shown on the Forms W-2 with 
the withholding tax paid and reported on 
Form W-1 quarterly, must be filed with 
the Collector by the 15th of March of the 
following year. 
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Even in cases where no tax has been 
withheld, the employer must (starting Janu- 
ary 1, 1946) furnish his employees with a 
withholding statement on Form W-2 in 
every case where tax would be required to 
be withheld if the employee claimed no 
more than one withholding exemption. 
Employers who wish to assure full com- 
pliance with this provision of the law should 
furnish all employees with a copy of Form 
W-2 regardless of the amount of compen- 
sation paid or tax withheld. 

Form 1042—Payors of compensation to 
nonresident alien individuals, foreign part- 
nerships, or foreign corporations are required 
to withhold income tax on the payments, 
and must file with the Collector of Internal 
Revenue for the district in which the payor 
is located on or before March 15 a return on 
Form 1042 showing the name and address 
of each payee and the amount of compen- 
sation paid during the preceding calendar 
year. The tax withheld must be paid on or 
before the following June 15th. 


Form 1099—If the compensation is of a 
kind from which income tax is not required 
to be withheld, the employer must file, by 
February 15 of the following year, Form 
1099, together with transmittal Form 1096, 
with the Commissioner of Internal Revenue, 
Processing Division, 260 E. 161st Street, 
New York 51, N. Y., showing for the pre- 
ceding calendar year the total compensation 
paid to each payee to whom total payments 
of compensation and other fixed and deter- 
minable income for the year amount to at 
least $500. Fees for professional services 
paid to attorneys, physicians, and members 
of other professions must be reported on 
this form. 

When an employee receives reimburse- 
ment for travel and other expenses incurred 
on behalf of his employer, or when the em- 
ployer pays life insurance premiums for the 
employee in conjunction with a pension plan, 
or when the employer makes taxable pay- 
ments to an employee under pension or 
profit-sharing plans, there is usually no tax 
withheld and hence no record on the with- 
holding statement, Form W-2. Such com- 
pensation, regardless of its amount, must be 
reported separately on Form 1099, provided 
the employee’s total compensation (includ- 
ing the wages shown on Form W-2 as well 
as all other compensation) is $500 or more 
for the year. 


Interest, Dividends, Rent, and Other 
Fixed or Determinable Income 


Form 1012—Corporations paying interest 
to nonresident bondholders are required to 
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withhold income tax on the interest pay- 
ments and to file Form 1012 on or before 
the last day of the month following each 
quarter with the Commissioner of Internal 
Revenue, Withholding Returns Subsection, 
Washington 25, D. C., showing the name 
and address of each nonresident alien, for- 
eign partnership, or foreign corporation, the 
amount of interest paid, and the amount of 
tax withheld. A summary of all Forms 
1012 must be made on Form 1013 and filed 
on or before March 15 of the succeeding 
year with the Collector of Internal Revenue 
for the district in which the withholding 
agent is located. The tax withheld must be 


-paid to the Collector on or before the fol- 


lowing June 15th. 


Form 1042—Payors of interest, dividends, 
rent, royalties, annuities, distributable in- 
come of estates and trusts, etc., to non- 
resident aliens, foreign partnerships, or 
foreign corporations are required to with- 
hold income tax on the payments, and must 
file with the Collector of Internal Revenue 
for the District in which the payor is located 
on or before March 15 a return on Form 
1042 showing the name and address of each 
payee and the amount of income paid during 
the preceding calendar year. The tax with- 
held must be paid on or before the following 
June 15th. 


Form 1087—Upon receipt of dividends by 
a record owner, he should file Form 1087 
disclosing the name and address of the actual 
owner with the Commissioner of Internal 
Revenue, Processing Division, 260 E. 16lst 
Street, New York 51, N. Y., not later than 
February 15 of the succeeding year. Other- 
wise, the record owner will be held liable 
for any tax based upon such dividends. 


Form 1099—By February 15 of each year 
this form, together with transmittal Form 
1096, must be filed with the Commissioner 
of Internal Revenue, Processing Division, 
260 E. 16lst Street, New York 51, N. Y., 
showing for the preceding calendar year the 
amount of interest, dividends, rents, royal- 
ties, and other fixed or determinable income 
paid, provided the total of all such payments 
amount to at least $500. This form is not 
required for any payments— 


1. By a broker to his customers 
2. To corporations 


3. For merchandise, telegrams, telephone, 
freight, storage, and similar charges 


4. To real estate agents for rent (but the 
agent must report payments to the landlord 
if they amount to at least $500) 
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5. To alien employees serving in foreign 
countries, or to nonresident citizens for per- 
sonal services rendered outside the United 
States 

6. To partners by a partnership 


_ 


7. To general agents for commissions by 
a fire insurance company 

8. After December 31, 1942, as interest on 
corporate bonds, except on bonds issued 
prior to January 1, 1934, containing a tax- 
free covenant. 

9, Which are reported on another infor- 
mation return, such as Form 1012 or W-2. 


In the case of a distribution which for any 
reason is deemed by the corporation to be 
nontaxable either partly or in full, the cor- 
poration must file Forms 1099, together with 
transmittal Form 1096, with the Commis- 
sioner of Internal Revenue, Processing 
Division, 260 E. 161st Street, New York 51, 
N. Y., no later than February 1 of the fol- 
lowing year. The Commissioner will then 
advise the corporation as to any apparent 
errors made by it in computing the non- 
taxable portion of the distribution. 


Aliens About to Leave the United States 


Forms 1040-C and 1040-D—No alien may 
depart from the United States without first 
procuring from the Collector of Internal 
Revenue or the Agent-in-Charge for the 
district in which he resides a certificate show- 
ing that he has complied with the income tax 
laws. If the Commissioner deems it necessary, 
he may declare the taxable period of the tax- 
payer immediately terminated, in which 
event a return of income on Form 1040-C 
must be prepared and tax paid before a 
certificate of compliance will be issued. If 
the taxable year has not been terminated by 
the Commissioner, the alien may appoint in 
writing an attorney-in-fact, resident in the 
United States, to make his income tax return 
when due, or he may make on Form 1040-D 
a return of information for his current tax- 
able year and the next preceding taxable 
year if necessary and either pay the esti- 
mated tax shown on the Form 1040-D or 
furnish security that he will make the re- 
quired income tax return or returns and 
pay the required tax. 


Corporations Dissolving 


Form 966—Within 30 days after the adop- 
tion of any resolution for dissolution of a 
corporation or the liquidation of all or part 
of its capital stock, the corporation must 
file with the Commissioner of Internal Rev- 
enue, Washington 25, D. C., attention of the 
Income Tax Unit, Records Division, a re- 


Information Returns 


turn on Form 966 showing the name and 
address of the corporation, the place and 
date of incorporation, the date of adoption 
of the resolution and of amendments there- 
to, and the collection district in which the 
last income tax return was filed and the tax- 
able year covered. 


Form 1099L—Every corporation making 
any distribution of $500 or more during a 
calendar year to any shareholder in liquida- 
tion must file on Form 1099L, together with 
transmittal Form 1096, a return for each 
shareholder showing the number and class 
of shares owned by him in liquidation of 
which the distribution was made, and the 
total amount distributed on each class of 
stock. The return must be filed with the 
Commissioner of Internal Revenue, Proc- 
essing Division, 260 E. 16lst Street, New 
York 51, N. Y., on or before February 15 
of the year following the calendar year when 
the distribution was made. 


Exempt Corporations 


Form 990—A corporation exempt from 
income taxation is nevertheless, required to 
file with the Collector of Internal Revenue 
for the district in which is located its prin- 
cipal office a return on Form 990 not later 
than the 15th day of the fifth month follow- 
ing the close of its annual accounting period 
showing its gross income, receipts, and dis- 
bursements for the period. The following 
types of organizations, however, are not 
required to file returns: 


1. Exempt religious organizations 
Exempt educational organizations 
Exempt charitable organizations 
Fraternal beneficial societies 


5. Government-owned corporations and 
subsidiaries. 


Foreign Personal Holding Companies 


Form 957—Every officer or director of a 
foreign personal holding company and every 
United States shareholder, by or for whom 
50% or more of the outstanding stock of a 
foreign corporation is owned, directly or 
indirectly, must file with the Commissioner 
of Internal Revenue, Washington 25, D. C., 
attention Income Tax Unit, Records Divi- 
sion, a return on Form 957 on the 15th day 
of each month with respect to ownership 
of stock or convertible securities. In cer- 
tain cases the return must be filed only 
semi-annually. 


Form 959—Any attorney, accountant, fidu- 
ciary, bank, trust company, financial insti- 


[Continued on page 1127] 
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Three Lawyers Say: 


‘THE Western Hemisphere Trade Corpo- 

ration was introduced to American ex- 
porters and importers by Section 109 of 
the Revenue Act of 1942. 


The purpose of creating this tax entity is 
to equalize competitive advantages which 
are enjoyed by British and other foreign 
trade companies who are doing business in 
the Western Hemisphere. This purpose 
was accomplished by granting to United 
States companies, who do business as West- 
ern Hemisphere Trade Corporations, the 
following tax advantages: 


1. Exemption from the surtax On cor- 
porations and 


2. Exemption from the excess profits tax. 


The amount of tax saving that can be 
affected by doing business as a Western 
Hemisphere Trade Corporation depends, 
first, upon the size of the company’s in- 
come bracket, which will determine the 
significance of the exemptions granted, and 
secondly, upon the answer to the question 
whether and to what extent the company 
will be subject to foreign taxes by virtue of 
the fact that it operates its business so as to 
qualify as a Western Hemisphere Trade 
Corporation. It should be noted at the out- 
set that the foreign tax burdens imposed as 
a result of business operations in the for- 
eign country may diminish the amount of 
tax saving that can be secured by a West- 
ern Hemisphere Trade Corporation. The 
specific amount of over-all tax saving can 
only be determined by a study of the tax 
laws of the foreign country which is the 
source of income. However, in spite of the 
possibility of foreign tax burdens, domestic 
exporters and importers will find the United 
States tax advantages derived from doing 
business as Western Hemisphere Trade 
Corporations to be substantial enough to 
warrant an attempt to be classified as such. 
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Tests for Qualification 


The initial problem facing the domestic 
trading corporation is that of qualifying as 
a Western Hemisphere Trade Corporation. 
The tests for such qualification as set out 
by the Revenue Act are as follows: 


“SEC. 109. WESTERN HEMISPHERE 
TRADE CORPORATIONS (Added by 
§ 141, 1942 Act). 


“For the purposes of this Chapter, the term 
‘western hemisphere trade corporation’ 
means a domestic corporation all of whose 
business is done in any country or countries 
in North, Central or South America, or in 
the West Indies, or in Newfoundland and 
which satisfies the following conditions: 


“(a) If 95 per centum or more of the gross 
income of such domestic corporation for the 
three-year period immediately preceding the 
close of the taxable year (or for such part 
of such period during which the corporation 
was in existence) was derived from sources 


other than sources within the United States; 
and 


“(b) If 90 per centum or more of its gross 
income for such period or such part thereof 
was derived from the active conduct of a 
trade or business.” 


The qualifying requirement as to where 
the business must be done is clear on its 
face. All of the corporation’s business must 


1 Flint v. Stone Tracy Co., 220 U. S. 107 (1911): 
“Business is a very comprehensive term and 
embraces everything about which a person can 
be employed.”’ 
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ng as Qualifying requirement (b) is clearly met 
ation. by an exporter or importer who is actively 
t out engaged in trading.’ 

However, qualifying requirement (a) pro- 
ERE vides many problems. 95% of the corpora- 
a le tion’s income must come from sources 

: without the U. S. for the three year period 
immediately preceding the close of the tax- 
term able year (or for part of such period during 
ation’ which the corporation was in existence). 
vhose This means that the sales of goods from 
ntries which the income is derived must be deemed 
or in to have taken place outside the United 
1 and States, in view of the Treasury’s ruling that 
1S: income from sales shall be deemed derived 
wrod irom the country in which “sold”. The S. Sidney Ullman 
> Chad Treasury Department has attempted to 
g the clarify the question as to where the sales 
| part of personal property actually take place and 
-ation has ruled that “the country in which sold 
urces ordinarily means place where the property 
tates: is marketed”. 

While this would seem to indicate that as 
gross far as domestic export sales are concerned 
1ereof the point of destination and marketing in 

of a the foreign country should be considered the 
place of sale. However, the decisions by 
nieve the Board of Tax Appeals on the question 
on its of where sales take place to determine 
must source of income have raised many compli- 
cations and as a result many domestic trad- 
1911): ers will find difficulty in qualifying as a 
eee W Hemisphere Trade C . 
yn can estern Kemisphere lrade Corporation un 
der their present mode of conduct sales. 
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Court Decisions 


The Board of Tax Appeals has adhered 
to the rule of law that the place where title 
passes is the place of sale.” In Ronrico v. 
Commissioner* where the question of source 
of income was considered in connection with 
the imposition of income and excess profits 
taxes on a Puerto Rican corporation, rum 
was shipped from Puerto Rico to the United 
States under a contract with a United States 
corporation where the United States cor- 
poration agreed to act as sole distributor for 
the rum in this country. The taxpayer cor- 
poration had offices in the United States but 
they were merely for the promotion of ad- 
vertising and sales. The United States 
offices were not allowed to accept orders. 
The sales procedure consisted of orders 
being sent to the Puerto Rico office, and when 
these were received, the rum was packed and 
delivered to the ship in Puerto Rico. The 
shipping papers and a draft for an amount 
which included the price and prepaid cost 
of insurance and freight charges were pre- 
sented to a bank in Puerto Rico for either 
collection or discount, and at this time copies 
of the shipping papers were forwarded to 
the purchaser. The draft was paid by the 
purchaser regardless of the expected time 
of receipt of shipment. The Board of Tax 
Appeals held that the sales took place in 
Puerto Rico in view of the fact that title 
passed at the point of shipment in the situa- 
tion outlined. 


“Sales Made in Puerto Rico” 
The Board said, at page 1135 of 44 BTA: 


“Sales under the agreement in the instant 
case followed the c. i. f. pattern provided. 
Orders were transmitted by the purchaser 
to the petitioner in Puerto Rico indicating 
the quantity of rum desired, the point of 





2R. J. Dorn Co. et al., 12 BTA 1102 (1928); 
Briskey Co., 29 BTA 987 (1934). 
* 44 BTA 1130 (1941). 
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destination and, in most instances, the vessel 
to be used in shipment. The petitioner in 
filling these orders appropriated to them 
rum which was kept in bulk, and it was 
bottled, packed, and shipped in the quantity 
ordered. It procured the necessary shipping 
documents and insurance and forwarded 
these to the purchaser. The sale was there- 
upon consummated. The petitioner had then 
completed its performance of the contract 
of sale and was entitled without more to 
be paid by the purchaser. The final acts 
essential to the sale—the shipment of the 
goods and the forwarding of the docu- 
ments—thus took place in Puerto Rico, and 
it was there that we must regard the sale 
as made.” 


“Sales Took Place in Mexico” 


A similar decision was reached in the 
East Coast Oil Co. case* where oil was 
shipped from Mexico to the United States. 
The contracts were drawn and executed 
in the United States and payments were 
made in the United States on a monthly 
settlement basis. Deliveries were made to 
a point in Mexico where the goods were 
then shipped to the United States on credit. 
The Board of Tax Appeals held that the 
sales took place in Mexico and based its 
decision on the factor of where title passed. 
The Board said at page 560 of 31 BTA: 


“Respondent points also to the fact that 
the contracts and the payments under them 
were made in this country, urging that there 
was the place of sale. Of course, the place 
of contract, the place of delivery and of 
payment, the terms of the agreement, and 
extraneous circumstances may each have a 
bearing. But the ultimate goal of the ex- 
amination of all such considerations is to 
ascertain when and where the title to the 
goods passes from the seller to the buyer. 
It is then and there a sale is consummated— 





#31 BTA 558 (1934), aff'd 85 Fed. 2d 322, 
Cert. denied 299 U. S. 608. 
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when and where property in the goods 
passes, when and where the incidents of 
ownership vest in the vendee. Such is the 
rule, long and firmly established. 

ae 


“So the fundamental inquiry here is, where 
did the property in the oil sold by petitioner 
pass from it to the purchasers? As to the 
oil shipped to the purchasers by common 
carrier there can be no doubt; the law is 
clear. These sales were made under c. i. f. 
contracts (often judicially defined); that is, 
contracts in which the agreed price includes 
cost of goods, insurance upon them during 
transit, and the freight from point of ship- 
ment. Under such contracts the seller has 
performed his part when he has loaded the 
goods on the carrier, secured the insurance, 
and forwarded to the purchaser the proper 
shipping documents. At that time, and at 
the place of shipment, title passes to the 
purchaser; thereafter the goods and the 
risks are his. The record shows that peti- 
tioner fully performed in Mexico all its 
obligations under these contracts. It fol- 
lows that property in the oil passed in 
Mexico to the purchasers, and the sales 
were there made. Consequently, the profits 
irom those sales made without the U. S., 
are not subject to the tax respondent seeks 
to impose. 


“Scarcely more difficulty arises concerning 
the sales made to the purchasers who fur- 
nished their own tankers to transport the 
oil. The contracts provide for deliveries to 
be made by petitioner into the purchasers’ 
ships at the point of shipment in Mexico, 
thus stating expressly the terms implied by 
the classification f. o. b.; that is, in this case, 
placed by the seller, free of expense, on 
board a vessel for transportation to the 
buyer. Under such contracts, property in 
the goods passes, and the sale is thus com- 
pleted, upon delivery of the goods by the 
vendor to the carrier (which, in this case, 
was the vendee itself). That delivery was 
made in Mexico; consequently, the sales 
were there made, and respondent erred in 
attempting to subject to tax the profits aris- 
ing from them.” 


The Board also stressed the fact that a 
sale is completed upon the seller’s appro- 
priating the goods to the contract. 


“Our agreement with petitioner’s conten- 
tions finds further support in two circum- 
Stances of the case. When the contracts 
were made, the oil to be sold was unascer- 
tained, unappropriated. That fact prevented 
a completed sale instanter, for there can be 
no transfer of title to that which is not in 


Western Hemisphere Trade Corporations 


esse. Further, the fact that these sales were 
made on credit evidences a passing of title 
—an early relinquishment of it by the seller 
—prior to payment for the goods, thus here 
eliminating the place of payment as being 
determinative of the place of sale.” 


Place of Final Consummation of 
Sales Contract is Place of Sale 


The Supreme Court of the United States 
in Compania General v. Collector® considered 
whether a Philippine Islands income tax 
should be levied on a corporation which 
was exporting goods from the Philippine 
Islands to the United States. The taxpayer 
had its principal office in the Philippine 
Islands and maintained a branch office in the 
United States for the soliciting of sales. 
The sales contracts were subject to final 
confirmation in the main office in the Philip- 
pine Islands. It was held that the sales 
were made in the Philippine Islands in view 
of the fact that the last act consummating 
the sale took place there, which factor the 
court considered determinative. The Treas- 
ury Department itself has also provided 
some authority for this view that the place 
of final consummation of sales contract is 
the place of sale.° 


BTA to the Contrary 


However, the Board of Tax Appeals seems 
to have completely rejected the theory that 
place of sale is determined by the place of 
the contract and has limited the interpreta- 
tion given to the Compania case. 


In East Coast Oil Co. analyzed above, the 
Board, in discussing the Compania case, said 
at page 561, 31 BTA: 


“The case was submitted to the Court 
upon a stipulation to the effect that the sales 
were made in the United States, subject 
however to final confirmation by the plain- 
tiff in the Philippines. Under that stipula- 
tion the Court could not but conclude that 
when confirmation was given, the sale be- 
came complete, and that it was not complete 
until confirmation was given. The stipula- 
tion was consistent only with the proposition 
that property in the goods passed, co instanti 
upon the confirmation made in the Philip- 
pines—that the place of sale is where the 
final act of the seller, causing title to pass, 
was done. And to that effect was respond- 
ent’s argument to the Court. The Court 
did not say that the place where is made 


5 279 U. S. 306 (1929). 


®G. C. M. 8594, IX-2 C. B. 354, I. T. 2549, [X-2 
C. B. 360. 
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an executory contract of sale is necessarily 
the place of sale; it did not set aside the 
rule that a sale is consummated when and 
where the property in the goods passes.” 


Decisions Show Importance of 
Sales Procedure 


It should be noted that these cases did 
not involve Western Hemisphere Trade 
Corporations. Section 109 is still in its in- 
fancy and there have been as yet no cases 
decided under it. The above decisions are 
therefore not absolutely controlling. How- 
ever, in view of the paucity of authority 
directly in point they should be highly per- 
suasive. This means that an essential factor 
in a corporation’s qualification as a Western 
Hemisphere Trade Corporation is that the 
sales procedure must be of such a nature 
that title to the goods shipped will pass in 
the foreign country so that the income from 
such sales will be deemed derived from the 
foreign source. 


From the Report of the Senate Finance 
Committee,’ it is clear that the Congress in- 
tended to grant relief to domestic trading 
corporations to overcome competitive dis- 
advantages with foreign traders in the West- 
ern Hemisphere. However, the decisions to 
date have been so narrowly restricted to the 
particular facts of the situations considered 
as to defeat the spirit in which the relief 
measure was written. 


Complying With the Law 


The decisions provide no adequate stand- 
ards which may be used as a guide by 
American trading corporations with a cer- 
tainty that they are complying with the law. 
At best, only possibilities present themselves 
as to what would be compliance. As an 
example, let us consider the difficulties fac- 
ing a domestic exporter who seeks to obtain 
the tax benefits provided by the Congress 
for Western Hemisphere Trade Corpora- 
tions. Several expedients present themselves 
as a method of complying with the letter of 
the law and the regulations. Each of these 
constitutes a distortion of the usual meth- 
ods of conducting an export business and 
ipso facto the spirit of the act. 


The reader should bear in mind that the 
modes of trading discussed may but do not 
necessarily constitute compliance with the 
letter of the tax law pertaining to Western 
Hemisphere Trade Corporations. As this 


7 Report of the Committee on Finance, U. S. 
Senate on the Revenue Bill of 1942, Report No. 
1631 at p. 32. 
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law is presently worded, it is virtually im- 
possible to ascertain what would constitute 
actual compliance. 


An exporting company which has not 
conducted its sales for the past three years 
so that title passes in a foreign country 
within the described geographical area, can- 


not take immediate advantage of Section 109 


in view of its requirements that the neces- 
sary percentage of its gross income must be 
derived from sources outside the United 
States for the three year period immediately 
preceding the close of the taxable year. 


In view of this, as a practical matter, the 
exporting company must resort to forming 
a new corporation which could immediately 
qualify under that clause of Section 109 
which reads: “(or for such part of such 
period during which the corporation was in 
existence)”. The formation of the subsidiary 
Western Hemisphere Trade Corporation 
would be affected tax-wise by other sections 
of the Code which deal with the formation 
of subsidiary corporations for any purpose. 
In this connection the bookkeeping systems 
of both the parent and subsidiary corpora- 
tion would have to be operated so as to 
avoid possible application of Section 45 of 
the Code, which gives the commissioner 
power to allocate gross income between two 
corporations in certain cases. 


An Unanswered Question 


How sales should be made so as to have 
the income therefrom deemed from sources 
outside the United States is a question not 
adequately answered by the reported deci- 
sions. In view of the clear intent of Con- 
gress to grant tax benefits to domestic 
exporters, the practical test of whether in- 
come from sales is derived from sources 
outside the United States should be simply 
whether the exported merchandise is de- 
livered to a country within the specified geo- 
graphical area with the intent that it be 
marketed there. The Treasury regulations 
attempt to set out this type of standard. 
However, if the taxing authorities continue 
to apply the technical and legalistic tests 
that were applied in the decisions analyzed 
previously, then the intended effect of Sec. 
109 and the regulations thereunder will be 





8 The Treasury Department has recently ruled 
that Sec. 129 of the Internal Revenue Code 
(which deals with acquisitions made to evade or 
avoid income or excess profits tax) does not 
apply to the situation where a corporation is 
formed for the purpose of doing business as 4 
Western Hemisphere Trade Corporation under 
Sec. 109. See I. T. 3757 in the Treasury Dept’s 
Bulletin of Sept. 11, 1945. 
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vitiated. Under the technical standards ap- 
plied in the reported decisions, exporters 
would have to distort the conduct of their 
business using modifications of the follow- 
ing expedients. The newly formed sub- 
sidiary company would require an agent in 
the foreign country who would be furnished 
with quantities and prices that could be 
quoted to prospective buyers. Bids received 
by the’agent would have to be cabled to the 
United States office and acceptance cabled 
back to the agent, who could confirm the 
sale by letter to the buyer. This would make 
the last act which consummated the sale 
take place in the foreign country and would 
be a favorable factor under the decisions.’ 


The conduct of the sale would also have 
to be directed to having title to the goods 
pass outside the United States, as*this seems 
to be the most important factor. Toward 
this end, the contract of sale would prob- 
ably need actual statements included that 
the shipment is on a “delivered” basis and 
that the parties intend that title shall pass 
outside the United States. The intent of 
the parties is a dominant factor in deter- 
mining when and where title to goods passed.” 


Collection of Payment— 
Suggested Methods 


As to how collection of payment shall be 
made under the suggested sales procedure, 
the following possibilities exist: 


(1) Letter of Credit Method—whereby 
the price would be collected upon presenta- 


tion of the shipping papers to the seller’s 
New York Bank. 


(2) Open Account Method—whereby at 
the time of shipment, the shipping papers 
are forwarded to the buyer and the draft is 
drawn on him for the price. Here the price 
would not be actually paid until the draft is 
accepted by the buyers. 


(3) Cabled Remittance of the price at the 
time the goods are delivered in the foreign 
port. 


Of these three ways of collection of pay- 
ment, the cabled remittance on delivery 
method completely satisfies the payment of 
a sale on a delivered basis. However, the 
practical utility of this procedure depends 
largely on the credit standing of the pur- 
chaser in view of possible delays in pay- 
ment after delivery. 


®° Compania General v. Collector, 279 U. S. 306 
(1929), GCM 8594, IX-2 C. B. 354, I. T. 2549, 
TX-2 C. B. 350. 

“1 Williston on Sales, 2nd Ed. Sec. 261 at p. 
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Western Hemisphere Trade Corporations 


The use of the letter of credit method 
and collection of the price at point of ship- 
ments involves some danger that the title 
may be deemed to pass at point of ship- 
ment, especially if the price includes the _ 
cost of insurance and freight and the risk 
of loss in transit is assumed by the buyer. 


However, if the letter of credit is the only 
practical way of collecting payments, the 
seller would have to retain the risk of loss 
in transit to point of ultimate destination 
and the insurance would have to be taken 
out for the benefit of the seller, to indicate 
the intent of the seller to assume the risk 
of loss in transit. As a practical matter 
there is grave doubt that this could be 
arranged. 


The use of the open account method 
where draft is drawn on buyer for the price 
would permit payments to be collected be- 
tween the time of shipment and time of 
arrival at the foreign port, this would be 
the collection of the price in advance and 
yet it would diminish the danger of passage 
of title at point of shipment based on the 
collection of the price at that point. 


Finally, it should be noted that in any of 
these methods of payment, the fact that the 
price is computed at point of shipment 
would not violate the concept of a sale on a 
delivered basis. The Circuit Court of Ap- 
peals for the Second Circuit has recently 
spoken on this question in the case of Am- 
torg Trading Corporation v. Higgins, where 
goods were shipped “FOB European Ports” 
and the Court nevertheless decided that 
sales took place in the United States.” 


Domestic Importers 


Now let us consider the situation of the 
domestic: importer. The Western Hemi- 
sphere Trade Corporation was created pri- 
marily for the benefit of the exporting 
companies. However, under the present 
wording of Sec. 109 of the Internal Revenue 


New York Law Journal, August 11, 1945 
page 1 (CCA 2nd, 1945): 

“Under the Sales Act and mercantile usage, a 
presumption arises that when goods are con- 
tracted for F. O. B., the property passes to the 
buyer at the time they are delivered on board 
the carrier. . . . But the rule that the property 
passes at the time goods are delivered free on 
board is merely one of presumption and, as 
Williston points out, ‘it is not uncommon to 
impose a duty on the seller to deliver goods at 
their ultimate destination for a price F. O. B. 
the point of shipment, that is, the buyer as part 
of the price bears all the expense on the goods 
after the place of shipment or other F. O. B. 
points, but otherwise the contract remains one 
for delivery of the goods at the further point.’ ”’ 
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Code and the legalistic interpretations there- 
under, an importing company may possibly 
qualify. However, the qualification difficul- 
ties facing the importing company are no 
less than those of the exporter, and the 
importer company’s qualifications would 
undoubtedly entail just as great an amount 
of distortion in the conduct of sales. 


As regards domestic importing companies 
who wish to qualify as Western Hemisphere 
Trade Corporations, the requirements as to 
their income being “derived from sources 
other than sources within the United States” 
means that the sale of the goods to the 
buyer in the United States must be made 
outside of the United States. 


For the domestic importer who now pur- 
chases directly from foreign distributors, a 
separate domestic corporation would have 
to be set up which could conduct the pur- 
chases and sales outside the United States 
and thus qualify. This new corporation 
could purchase the goods in the foreign 
country and then sell to the buyers in the 
United States. The problem of conducting 
these sales to the United States buyers so 
that they shall be deemed consummated out- 
side the United States would at the present 
time be resolved by reference to the deci- 
sions analyzed previously. 


This means that the sales procedure to 
be followed would have to conform to the 
procedure outlined in the Ronrico case. The 
subsidiary corporation would have to ship 
to the parent corporation under a contract 
completed in the foreign country, whereby 
the price is collected at point of shipment, 
upon presentation of the shipping papers to 
a branch bank in the country of shipment. 
Such sales would probably be deemed made 
in the country of shipment and the income 


244 BTA 1130 (1941). 


therefrom to be from sources outside the 
United States.” 


Need for Clarification of Sec. 109 


As reconversion to peacetime production 
becomes a fact, American traders will look 
to foreign markets to dispose of the prod- 
ucts of American manufacturing capacity. 
The increased purchasing power of the Am- 
erican people as a result of this activity will 
also provide a greater market in this coun- 
try for foreign goods. In view of the present 
trend of economic events the Western 
Hemisphere Trade Corporation should be- 
come an ever increasing mode of doing 
business for the American trader. It is 
therefore vital that the confusion surround- 
Section 109 be clarified in the near future 
so as to meet the pressing demands of the 
present postwar economy. 


The law should be amended and Treasury 
interpretations made which set forth an ade- 
quate standard for American traders to fol- 
low with a reasonable degree of certainty. 
The technical considerations that have here- 
tofore been deemed controlling in the deci- 
sions analyzed here merely serve to create 
confusion in the minds of lawyers, account- 
ants and laymen alike and will foster only 
additional legal gymnastics in the efforts of 
counsel to write superlatively complicated 
sales contracts containing provisions that 
may or may not be deemed by the tax au- 
thorities to comply with the law. The de- 
velopments of the present complications can 
only be halted by a revision of the sections 
of the Internal Revenue Code pertaining to 
Western Hemisphere Trade corporations 
and the issuance of Treasury regulations 
which define “the place where the sale is 
made”, so as to mean the place to which 
the goods are shipped and not the place 
where title passed. [The End] 


Importance of a Balanced Budget 
As a matter of fiscal policy, the wisdom of general tax reduction at present 


is debatable. 
fiscal year at more than $30 billion. 


The latest official estimate places the Federal deficit for the current 
While this is considerably below the July 


estimate of $46 billion and the actual deficits for the last three fiscal years, which 
ranged from $51 billion to $58 billion, it is very large when judged by any other 


standard. 


It is, for example, about $7 billion in excess of the combined deficits 


for the three fiscal years that included the period of our participation in World 
War I; and it is approximately equal to the combined deficits for the decade 
preceding the inauguration of our expanded national defense program at the 
middle of 1940.—The Guaranty Survey of the Guaranty Trust Company of 


New York. 
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INFORMATION RETURNS — Continued from page 1119 


tution, or other person who aids, assists, 
counsels, or advises in, or with respect to, 
the formation, organization, or reorganiza- 
tion of any foreign corporation must file 
with the Commissioner of Internal Revenue, 
Washington 25, D. C., attention of the In- 
come Tax Unit, Records Division, within 
30 days after giving such aid, assistance, 
counsel, or advice, a return on Form 959 
furnishing information as to the aid, assist- 
ance, counsel, or advice given. An attorney- 
at-law is not required to file a return with 
respect to any advice given or information 
obtained through the relationship of attor- 
ney and client. 


Donees of Gifts 


Form 710—Every donee or trustee to 
whom is transferred in any one calendar 
year property by gift for which the donor 
is required to file a gift tax return, must 
file with the Collector of Internal Revenue 
for the district in which the donor resides, 
or with the Commissioner of Internal Reve- 
nue, Washington 25, D. C., on or before the 
15th day of March following the close of 
the calendar year in which a transfer was 
made, a return on Form 710 disclosing the 
name and address of the donor, the date of 
the transfer, a general description of the 
property transferred, and the approximate 
value of the transfer at the time made. 


Estates 


Form 704—A preliminary notice on Form 
704 must be filed with the Collector of In- 
ternal Revenue in the case of every citizen 
or resident whose gross estate exceeds 
$60,000 in value at date of death. The notice 
must be filed within 2 months after the dece- 
dent’s death or 2 months after the executor 
has qualified. 


Form 705—A preliminary notice on Form 
705 must be filed with the Collector of In- 
ternal Revenue in the case of every non- 
resident alien whose gross estate situated in 


x * * 


Information Returns 


the United States exceeds $2,000 at date of 
death, within 2 months after date of death 
or 2 months after the executor or adminis- 
trator has qualified. 


Form 714—Upon notification from the 
Kureau of Internal Revenue any corporation 
organized within the United States, or its 
transfer agent, must file a return on Form 
714 disclosing with respect to a nonresident 
decedent (regardless of citizenship) a de- 
scription of the securities owned and the 
number of shares or bonds and the par 
values. 


Unusual Currency Transactions 


All financial institutions are required to 
file every month a report of every deposit and 
payment regardless of amount involving 
United States currency in amounts or de- 
nominations which, in the judgment of the 
financial institution, exceed those commen- 
surate with the legitimate and customary 
conduct of the person concerned. The fact 
that a transaction involves $1,000 or more 
of United States currency in denominations 
of $50 or higher, or involves $10,000 or more 
of United States currency in any denom- 
ination is deemed to necessitate the filing 
of a report. In addition, every financial 
institution is forbidden to effect any trans- 
action with respect to which a report is 
required unless the person or organization 
with whom the transaction is effected has 
been satisfactorily identified. 


Information returns provide the Treasury 
with its principal regular means of verifying 
income tax returns and of uncovering un- 
reported income. The Treasury is serious 
in its intentions to collect every dollar of 
taxes to which it is entitled. Persons liable 
for the filing of information returns will do 
well to comply with their obligations as 
closely as possible, if they wish to avoid 
the severe penalties which are sure to be 
imposed on them if they fail to do so. 


[The End] 


xk *& * 

























































































































































ESTATE THX 


By Murray E. Baron 


Mr. Baron is an attorney-at-law in New York and a former Deputy 
Collector of Internal Revenue, assigned to the Estate Tax Division. 





REFUND S—a tin 


His article is an outgrowth of intimate personal experience with 


My ucH CONFUSION has arisen by the 
1 lack of uniformity of decisions in the 
lower courts on the subject matter of timely 
filing of claims for refunds of federal estate 
taxes. To resolve this conflict of decisions, 
the Supreme Court of the United States, on 
a writ of certiorari, reviewed the case of 
Lena Rosenman, et al. v. United States, Janu- 
ary 29, 1945, 323 U. S. 658 [45-1 ustc J 10,165], 
and in an opinion delivered by Mr. Justice 
Frankfurter, determined the controversial 
issue. 


The question which has given rise to the 
discordant views with respect to the period 
of limitation is: “When does the Statute 
commence to run?” The matter is governed 
by Section 319 (b) of the Revenue Act of 1926, 
44 Stat. 9, 84, as amended by Section 810 (a) 
of the Revenue Act of 1932, 47 Stat. 165, 
182, 26 U. S. C. Sec. 910, which reads as 
follows: 


“All claims for the refunding of the tax 
imposed by this title alleged to have been 
erroneously or illegally assessed or collected 
must be presented to the Commissioner 


1128 


estate tax litigation. 





within three years next after the payment 
of such tax. The amount of the refund 
shall not exceed the portion of the tax paid 
during the three years immediately preced- 
ing the filing of the claim, or if no claim 
was filed, then during the three immediately 
preceding the allowance of the refund.” 


It has become the practice of fiduciaries, 
particularly those of an institutional charac- 
ter, to estimate the amount of estate taxes 
due within a reasonably short time after 
their appointment and to make a deposit of 
such estimated taxes with the Collector of 
Internal Revenue. This is done primarily 
to prevent the imposition of penalties and 
interest, and diligent fiduciaries properly 
observe this practice to avoid criticism by 
the courts and legatees in the performance 
of their duties as such. However, it is com- 
monly known that the administration of 
estates is fraught with protracted litigation, 
and very often the exact amount of estate 
tax liability is a doubtful factor until the 
termination of such litigation. Then, and 
only then, is a fiduciary in a position to 
determine whether the deposit he had there- 
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tofore made with the Collector of Internal 
Revenue, is in excess of the exact amount 
ot estate taxes due. 


The Government’s View 


The government has invariably taken the 
position that the payment of such deposit is 
payment of the tax for the purpose of deter- 
mining the date when the Statute of Limita- 


tions starts to run. So that from the 


government’s point .of view, should a pay-, 


ment of a deposit have been made which is 
in excess of the tax ultimately found to be 
due, the refund of such excess is barred by 
the Statute of Limitations unless a claim is 
filed within three years of the date of mak- 
ing such deposit, without regard to the date 


. When the tax was assessed. 


It will be observed that under these cir- 
cumstances, the government has seen fit to 
declare the payment of the deposit as the 
bayment of the tax. However, in certain 
cases, when it is ultimately determined that 
the amount paid on account as a deposit is 
in excess of the exact tax liability, which 


Estate Tax Refunds 


is admittedly not barred by the Statute, and 
the taxpayer demands a refund of such ex- 
cess, with interest, the government finds it 
to its benefit then to insist that no interest 
can be paid, since the payment made was 
only a deposit and not the payment of the tax. 
‘The government has urged this position in 
many cases, among which are the following: 
Busser v. United States, 130 F. (2d) 537, 538 
(42-2 ustc J 10,207); Atlantic Oil Producing 
Co. v. United States, 35 F. Supp. 766 (40-2 
ustc § 9810); Moses v. United States, 28 F. 
Supp. 817 (39-2 ustc 79611) ; Chicago Title 
and Trust Co. v. United States, 45 F. Supp. 
323 (42-1 ustc J 10,126). 


An Inconsistent Position 


The sheer inconsistency of this position 
is apparent and has led to the confusion of 
the lower courts. In granting certiorari in 
the case of Rosenman et al. v. United States 
(supra), the Supreme Court of the United 
States clarified the problem and removed 
the uncertainty of the rights of fiduciaries 
to regain excess payments of deposits for 
estate taxes theretofore barred by comput- 
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ing the running of the Statute of Limitations 
izom the date of making such deposit. The 
action in that case was instituted upon a 
claim for refund of a federal estate tax. The 
return and tax as computed thereon was due 
December 25, 1934. The time for filing the 
return was extended to February 25, 1935, 
but there was no extension for payment. In 
order to avoid penalties and interest, on 
December 24, 1934, the executors submitted 
their check to the Collector of Internal Rev- 
enue for the sum of $120,000 to cover the 
amount of estate taxes as ultimately deter- 
mined. A deficiency was assessed in April, 
1938, and on May 10, 1940, the executors 
filed a claim for refund to recover the dif- 
ference between the exact tax liability and 
the amount deposited with the Collector of 
Internal Revenue. The issue was whether 
the period of limitation on refunds com- 
menced to run from the date of deposit made 
prior to the assessment of the tax. The 
Supreme Court of the United States re- 
versed the Court of Claims and held that 
the deposit of funds for payment of taxes 
ultimately found to be due is in the nature 
of a bond; payment of the tax is not made 
until the administrative officials “assess or 
collect” the tax and the Statute of Limitations 
begins to run from the date of assessment. 
Although the deposit was made in Decem- 
ber, 1934, deficiency was first assessed in 
April, 1938. Since the claim for refund was 
filed in May, 1940, the claim was not barred 
by the Statute of Limitations. 


Justice Frankfurter Said— 


It is interesting to examine the observa- 
tions of Mr. Justice Frankfurter who de- 
livered the opinion of the court. In utterly 
disregarding the date of deposit, the learned 
Justice states: “The action here complained 
of was the assessment of a deficiency by 
the Commissioner in April, 1938. Before 
that time, there were no taxes ‘erroneously 
or illegally assessed or collected’ for the 
collection of which petitioners could have 
filed a claim for refund. The amount then 
demanded as a deficiency by the Commis- 
sioner was, so the petitioners claimed, 
erroneously assessed. It is this erroneous 
assessment that gave rise to a claim for 
refund. Not until then was there such a 
claim as could start the time running for 
presenting the claim.” The reasoning of 
the court is so crystal-clear that it requires 
no further amplification on this point. It 
squarely meets the intent of the statute. 
Obviously, on December 24, 1934, when the 
deposit of $120,000 had been made, no claim 
by the government was yet asserted nor did 
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the taxpayer pretend to discharge one. The 
crux of the matter is the alleged erroneous 
assessment or collection, and the payment of 
the tax plainly presupposes challenged action 
by the taxing officials which was not initi- 
ated until the deficiency was assessed. 


In further support of its decision, the 
court neatly disposes of the government's 
contention that payment of the tax was made 
on December 24, 1934, when the remittance 
referred to above was made. Counsel for 
the government urged that since the pay- 
ment stopped the running of penalties and 
interest, it should be treated as payment of 
the tax. To prove the inconsistency of the 
government’s position in this respect, nu- 
merous authorities are cited in the opinion 
where the government was sued for the 
recovery of interest on excess payments un- 
der similar conditions. There, however, the 
government took the position that since the 
arrangement was merely a deposit and nota 
payment of the tax, it is not liable for the 
payment of interest on such excess deposit. 
That position is diametrically opposed to 
the argument advanced that payment of the 
deposit is payment of the tax, and in response 
to the contention urged by the government, 
the learned Justice very succinctly states: 
“If it is not payment in order to relieve the 
government from paying interest, it cannot 
be payment to bar suit by the taxpayer for 
its illegal retention. It will not do to treat 
the same transaction as a payment, and not 


as payment, whichever favors the govern- 
ment.” 













































































A Significant Decision 


The importance of the decision in Rosen- 
man v. U. S. (supra) cannot be underesti- 
mated. It comes with welcome relief to the 
many institutional fiduciaries as well as indi- 
vidual executors and administrators. In the 
process of diligently performing the duties 
with which they are charged, these fiduci- 
aries have been eager to make early deposits 
of estimated estate taxes in order to prevent 
the accumulation of interest and penalties, 
but have always been exposed to the peril 
of meeting resistance and ultimate denial of 
their claims for refund of excess deposits 
because of untimely filing. While it is true 
that prudence would dictate that a deposit 
of the minimum amount of estate taxes 
should be submitted after tentative compu- 
tation, nevertheless, with the uncertainty, 
complexities and litigation to which estates 
are subjected, even a minimum deposit very 
often is beyond the exact tax liability and 
refund is necessarily sought. Since the date 
of deposit no longer commences the tolling 
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of the Statute, fiduciaries are enabled to dis- 
pose of much of the complexities before 
assessment is made by the Collector, from 
the date of which assessment, the Statute of 
Limitations commences to run. Fiduciaries 
may presently discover, upon an examina- 
tion of their records, that a claim for refund 
of estate taxes heretofore barred because the 
limitation period was calculated to run from 
the date of deposit, is still available, based 
upon the date of assessment. Under those 
circumstances, a claim for refund should be 
filed forthwith. 


Prior to the rendition of this decision, the 
effect of the existing law was to discourage 


diligence by fiduciaries in the early dispo- 
sition of their estate tax obligations. Many 
cases are recorded where refunds were 
sought under similar circumstances and the 
efforts of the fiduciaries were thwarted and 
losses sustained because the date of the 
deposit was calculated by the government 
to start the running of the Statute of Limi- 
tations. With the clear determination by 
the Supreme Court interpreting the date of 
assessment rather than the date of deposit 
as the time when the statute commences to 
toll, fiduciaries are again at liberty to exer- 
cise their diligence without fear that such 
diligence may be penalized. [The End] 





TAXES FOR KENTUCKY ROADS 


A? THE NOVEMBER 6 election 
‘i Kentucky adopted two amendments 
to the state constitution. One of these 
partly removed a restriction on voting 
which had effectively prevented the par- 
ticipation of anybody away from home 
in state or local elections. The amend- 
ment merely authorizes the legislature 
to provide for absentee voting. 


The second amendment goes in pre- 
cisely the opposite direction and inserts 
a legislative restriction in the constitu- 
tion. It requires that revenues from mo- 
tor vehicle license and excise taxes, 
automobile operator license fees, and 
motor fuel excises shall be irrevocably 
dedicated to road purposes. Although 
there has never been a serious suggestion 
of using Kentucky motor vehicle regis- 
tration, motor transportation (bus and 
truck), or gasoline tax revenues for any 
purpose other than highways, a small 
proportion has in the past been distrib-, 
uted to counties for local roads. 


Quite aside from long-run considera- 
tions, there will be certain interesting 
immediate effects of this legislation. (1) 
About $2.75 million will be immediately re- 
moved from the General to the Road Fund 
—and incidentally from the purview of 
effective budgeting. The bulk of the esti- 
mated revenue to be shifted is the pro- 
ceeds of the so-called motor usage tax, 
a general revenue measure which was 
imposed in much the same form and in 
much the same manner as the tax on alco- 
holic beverage and cigarette consumption. 


Estate Tax Refunds 





(2) All the important revenue measures 
which exhibit marked stability of yield 
will be permanently earmarked for roads, 
and the support of education, welfare, 
and general government will: be left with 
small-scale revenue measures which can 
be depended on and several important 
revenue sources which exhibit distinct 
sensitiveness to business conditions. (3) 
The airplane users (except for interstate 
common carriers, in the instance: of 
which a refund is granted) will be called 
on to pay into the state treasury gasoline 
tax revenues which cannot constitution- 
ally be used in any degree for building 
airports or for any other purpose directly 
connected with aviation. (4) It seems 
that the amendment may deny the coun- 
ties the grant which has thus far been 
made them from the truck licenses. The 
total amount of this grant is small, but 
in the poor counties it is substantially 
the only money which is available or 
which can under the constitution be made 
available for highway support. (5) There 
is disagreement as to whether local gaso- 
line and motor registration taxes will be 
precluded. 





Although both amendments were ap- 
proved by solid majorities, newspaper 
reports reveal that the road amendment, 


' unlike the one giving soldiers and sailors 


the right to suffrage, passed by substan- 
tially unanimous votes in the precincts 
ordinarily associated with election irregu- 
larities. 


James W. Martin. 
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By CHARLES C. KAROL 


The Doctrine of Estoppel 


Mr. Karol’s article is an analysis of the application of equitable and statutory 

remedies to mitigate the effect of the Statute of Limitations with respect to the 

basis used in computing gain or loss in Federal income taxation. The author is 

a graduate of St. Lawrence University (LL.B.), Warsaw University (LL.M.) 

and Cracow University (J. D.). He is a member of the New York Bar and is 
employed by the New York law firm of Reid & Priest. 


rTMHE FEDERAL income tax law is de- 
4 signed to tax income. Upon a sale or 
exchange of property, generally the entire 
amount of gain or loss is recognized. Ac- 
cording to Section 111 (a) of the Internal 
Revenue Code, a gain from the sale or other 
disposition of property is considered the ex- 
cess of the amount realized over the ad- 
justed basis. 


The basis of property is the cost of such 
property. There are some variations with 
respect to inventory value, gifts, transfers 
in trust, transmissions at death, but matters 
of taxfree exchanges and corporate reor- 
ganizations create additional basis problems. 
Whatever the basis may be, it should be 
adjusted before it may be used to deter- 
mine gain or loss in conformance with Sec- 
tion 113 of the Internal Revenue Code. 


The income is taxed on the basis of yearly 
returns. It may sometimes happen that a 
return ascertaining taxable income may be 
submitted under an error of fact or of law. 
Differences of opinion arose as to whether 
such error may be subsequently amended or 
whether the position accepted for one year 
must consistently be applied in income tax 
returns for subsequent years. The courts 
invoked theories of consistency and applied 
the doctrine of statutory estoppel or equi- 
table estoppel in cases where the correc- 
tion of an error or the assertion of the truth 
which is inconsistent with prior returns 
would cause a loss in taxes to the govern- 
ment. Such a correction may show that 
the income which was not returned should 
have been taxed in a previous year and can- 
not be taxed in a later year because of the 
bar of the statute of limitations. 


There are two distinct lines of cases (deal- 
ing with the right to assert the true basis 
in subsequent years for the purpose of com- 
puting gain or loss where the asserted truth 
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is inconsistent with returns for prior years, 
Eventually the cases are divided in classes 
dealing with correction of errors of fact 
and errors of law. The difficult task of 
granting judicial equitable relief was suc- 
cessful only in some cases while in other 
cases equitable doctrines rendered no equity. 
This state of uncertainty led to legislation 
providing statutory relief to mitigate the 
effect of limitation in matters of Federal 
income taxation. 


I 


Following are decisions enforcing the rule 
that the previously reported basis shall con- 
sistently be applied in computing gain or 
loss in subsequent years. 


The Doctrine of Estoppel 


No claim may be based on inequity. In 
Bothwell v. Commissioner (1935; CCA-10) 
77 F. (2d) 35 [35-1 uste § 9302], the tax- 
payers failed to report the difference be- 
tween the option price of corporate stock 
and its fair market value at the time they 
exercised an option to purchase it in 1927 
as taxable income for that year. The court 
held that after the statute of limitations 
barred the 1927 tax, the taxpayers were pre- 
cluded from including such difference on 
the ground that it had been received as 
compensation for services in 1927 on the 
basis for determining gain on the sale of 
the stock in 1928. 


The court said that if the difference be- 
tween the option price and the fair value 
of the stock in 1927 was compensation for 
services, then the taxpayers were obligated 
to report such difference as income in their 
returns for 1927 and to pay tax thereon. 
By failing to report such income, each in 
effect declared that no such income had 
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been received by him. Crane v. Commis- 
sioner (CCA-1) 68 F. (2d) 640, 641 [4 ustc 
41218]. The court relied on Stearns Co. 
y. United States, 291 U. S. 54, 61; 54 S. Ct. 
325, 328; 78 L. Ed. 647 [4 ustc { 1210], 
where the court denied recovery, Mr. Jus- 
tice Cardozo saying in part: 


“The applicable principle is fundamental 
and unquestioned. ‘He who prevents a 
thing from being done may not avail him- 
self of the nonperformance which he has 
himself occasioned, for the law says to him, 
in effect: “This is your own act, and 
therefore you are not damnified.”’ . . . Some- 
times the resulting disability has been char- 
acterized as an estoppel, sometimes as a 
waiver. The label counts for little. Enough 
for present purposes that the disability has 
its roots in a principle more nearly ulti- 
mate than either waiver or estoppel, the 
principle that no one shall be permitted 
to found any claim upon his own inequity 
or take advantage of his own wrong. 

A suit may not be built on an omission 
induced by him who sues.” 


One Who Asks Equity Must 
Do Equity 


In Alamo National Bank v. Commissioner 
(1938 CCA-5) 95 F. (2d) 622 [38-1 ustc 
§ 9219] (affirming (1937) 36 BTA 402; writ of 
certiorari denied in (1938) 304 U. S. 577, 82 
L. Ed. 1541, 58 S. Ct. 1047; and rehearing 
denied in (1938) 304 U. S. 580, 82 L. Ed. 
1550, 58 S. Ct. 1055), a corporation owned 
by the taxpayers was dissolved in 1921 and 
its assets taken over by the taxpayers, who 
continued the business as individuals. The 
taxpayers, in stating the net value of the 
assets taken over, did not include any value 
for an exclusive franchise. The court held 
that in determining gain on the sale of the 
business in 1931, the taxpayers were bound 
by the cost basis returned by them in 1921 
and were estopped from increasing such 
basis by including the alleged 1921 value 
of the franchise after the~1921 tax was 
barred by the statute of limitations. 


The court said that in income taxation, 
what is done in one tax year is sometimes 
projected into another where the same fact 
must govern, and because of the continuity 
there ought to be consistency. So if a tax- 
Payer who acquired gain in an exchange 
of property sets up as its measure a value 
of what he received in which the Commis- 
Sioner acquiesces, that value is the basis to 
be taken in measuring further gain on a 
sale of the property in a later year. The 


The Doctrine of Estoppel 


taxpayer cannot say that he was mistaken 
and that the value was many times greater 
than what he said it was, and he cannot 
claim that for that reason he realized less 
gain on the last sale. The reverse principle 
is also true. If the Commissioner corrects 
the first valuation and the taxpayer acqui- 
esces, he could not repudiate his action when 
that value again became a determining 
factor. 


The court stated that it is no more right 
to allow a party to blow hot and cold as 
suits his interests in tax matters than in 
other relationships. Whether it be called 
estoppel or a duty of consistency or the 
fixing of a fact by agreement, the fact fixed 
for one year ought to remain fixed in all 
its consequences unless a more just general 
settlement is proposed and can be effected. 
The law requires restoration as a condition 
of rescission, just as equity declares that 
one asking equitable aid must give effect to 
the equity of his opponent. Therefore, when 
the taxpayer who best knew what he re- 
ceived in 1921 and by declaration under 
oath fixed the value so as to show. a pres- 
ent gain of only $17,035.40, and the Com- 
missioner acquiesced, that value must stand 
as the correct basis when the same prop- 
erty was sold at a further gain in 1931. The 
court concluded that if there is a mistake, 
it ought not to be corrected unless corrected 
in all its bearings. 


Elements to test the doctrine of equitable 
estoppel. In Robinson v. Commissioner (1939; 
CCA-6) 100 F. (2d) 847 [39-1 ustc { 9258], 
the court said that the technical legal term 
“estoppel” is probably as loosely applied as 
any principle of law applicable to the con- 
duct of men. Equitable estoppel in its 
proper sense imposes its obligation on all 
transactions and contracts in civilized life, 
and its purpose is to hold a person to his 
representations or conduct where otherwise 
inequitable consequences would result to 
one, who having the right to do so under - 
all the circumstances of the case, has in 
good faith relied thereon. It is founded on 
morality and justice and makes conscience 
and equity its concern. It is a force within 
itself and needs neither consideration or 
legal obligation to support it. 


The court stated that taxation furnishes 
fertile soil for equitable estoppel to grow 
and thrive because the assessing officials 
must lean heavily on the information con- 
tained in the taxpayers’ returns. Since the 
taxpayer has such a broad discretion in his 
methods of keeping accounts, and the bar 
of the statute of limitations falls so promptly 


1133 

















































































































































































































against the government, and as he is af- 
forded so many forums for redress before 
payment is required, he should not be re- 
lieved of governmental exactions by reason 
of his representations or silence. 


The court said that equitable estoppel ap- 
plies in tax cases when the following cor- 
relative facts are present: The taxpayer, by 
his conduct, which includes language, acts 
or silence, knowingly makes a representa- 
tion or conceals material facts which he in- 
tends or expects will be acted upon by tax- 
ing officials in determining his tax, and the 
true or concealed material facts are un- 
known to the taxing officials or they lack 
equal means of knowledge with the tax- 
payer, and act on his representation or 
concealment and to retrace their steps on 
a different state of facts would cause the 
loss of taxes to the government. 


Petitioner insisted that it was the duty 
of the respondent to take judicial notice 
of the statutes of Michigan concerning final 
settlements of estates and also of the order 
of the Probate Court distributing to her 
the assets and that this makes inapplicable 
the principle of estoppel. 


The court disagreed with petitioner’s 
treating the court order relying on a Michi- 
gan statute as a matter of fact and not of 
law and stating that the administration of 
the internal revenue laws would be greatly 
delayed and burdened if the internal rev- 
enue agents were required to search court 
records to determine when estates are finally 


closed and income-producing property dis- 
tributed. 


The Doctrine of Unjust Enrichment 


In Fisher v. Commissioner (1939;.CCA-6) 
108 F. (2d) 707 [40-1 ustc J 9120], the peti- 
tion did not contest the validity of the de- 
ficiency assessment but asked for credits 
for overpayment made in previous years in 
order to affect the correct amount found 
to be due. The court admitted that the 
petitioner’s attempt does not fall within the 
strict limitations of the doctrine of estoppel 
but held that it is governed by a broader 
principle. Refund eases are in the nature 
of an action for money had and received and 
are governed by equitable principles. The 
court said that a claim in the nature of a 
refund should not be allowed to create an 
unjust enrichment at the expense of the 
government. Therefore, the right for equi- 
table recoupment should not be allowed 
where fundamental principles of fairness 
preclude it. 
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The Doctrine of Statutory Estoppel 


In Commissioner of Internal Revenue y, 
Farren (1936; CCA-10) 82 F. (2d) 141 [36-1 
ustc J 9095], (writ of certiorari dismissed 
in (1936) 299 U. S. 617, 81 L. Ed. 456, 57 
S. Ct. 108), a taxpayer received corporate 
stock as compensation for services in 1918 
but did not return the fair market value 
of the stock as income for that year because 
he honestly believed it was unnecessary to 
do so until the stock was sold. The tax- 
payer was held precluded, in determining 
gain on the sale of the stock in 1926 after 
the 1918 tax was barred by the statute of 
limitations, from deducting the 1918 value 
of the stock from the sale price, the court 
relying on Larkin v. United States (1935; 
CCA-8) 78 F. (2d) 951 [35-2 uste § 9549}. 


The court said that in Sugar Creek Coal 
& Mining Company v. Commissioner, 31 BTA 
344 [CCH Dec. 8733], the Commissioner 
simply assessed income in a year in which 
it was neither received nor accrued for the 
sole reason that the statute had barred its 
assessment in the year in which it should 
have been returned. If the Commissioner 
could do that, the statute of limitations 
would become meaningless. The court said 
that in the case at bar the taxpayers in 
1926 received large sums of money from the 
sales of stocks; in determining the gain the 
“cost” criterion ‘will not serve them, for 
they paid nothing. They must substitute 
the “actual value” stipulated for “cost”. The 
regulations authorize such substitution where 
stock has been received as compensation 
for services to those who have retained that 
value as income. The taxpayers not having 
done that, they were held not entitled to 
rely upon that part of the regulation which 
undertakes to avoid double taxation to those 
who comply with it. 


Similarly, in Doneghy v. Alexander (1941; 
CCA-10) 118 F. (2d) 521 [41-1 ustc f 9303], 
the trustee obtained an increased interest 
in a trust estate in a claimed settlement of 
undistributed profits which belonged to the 
trustee as compensation. The trustee did 
not return any amount as such income in 
any year, and limitations had run against 
correction of taxes arising out of the omis- 
sion. An increase in cost basis could not 
be asserted by reason of the acquisition of 
the additional interest in the trust in 1918 
in fixing the basis for determination of gain 
or loss upon the trustee’s sale in 1930 of a 
portion of his beneficial interest in the trust. 


The court stated that the Revenue Act 
of 1918, 40 Stat. 1057, 1065, provided that 
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gross income should include income derived 
from salaries, wages or compensation for 
personal services and that the amount of 
all such items should be included as gross 
income for the taxable year in which they 
were received, and Article 33, Regulations 
45, provided that where services were paid 
for with something other than money, the 
fair market value of the thing taken in pay- 
ment was the amount to be included as 
income. The taxpayer did not return any 
amount as such income; his returns were 
consistently silent in respect of the matter, 
and limitations had long since run against 
correction of taxes arising out of the omis- 
sion. He may not now take profitable ad- 
vantage of such failure by asserting an in- 
crease in cost basis. 


The Doctrine of Consistency 


Contractual obligation. In Robbins v. United 
States (1937) 86 Ct. Cls. 39, 21 F. Supp. 
403 [37-2 uste J 9578], a suit for a refund, 
the taxpayer failed to report the value of 
corporate stock received by him in 1923 as 
compensation for services, as taxable in- 
come for that year, believing that there was 
no taxable income until the stock was sold. 
It was not shown that the government of- 
ficials knew of the receipt of the stock. The 
taxpayer was held estopped after the 1923 
tax was barred by the statute of limitations 
from deducting the value of the stock when 
received in determining the gain on sales 
in 1928 and 1929, although he had made no 
representation of any kind and had no in- 
tent to defraud or mislead. 


The court said that the estoppel which 
arises in this case and in similar cases is 
called an equitable estoppel, sometimes re- 
ferred to as quasi-estoppel, the doctrine of 
which has been extended by the modern 
courts to prevent a wrong being done “when- 
ever, in good conscience and honest deal- 
ing” a party ought not to be permitted to 
repudiate his previous statements, declara- 
tions or actions. The court, quoting from 
Rothchild v. Title Guarantee & Trust Co., 204 
N. Y. 458, 97 N. E. 879, 881, 41 L. R. A. 
(NS) 740, stated that “when a party with 
full knowledge or with sufficient notice of 
his rights and of all the material facts, freely 
does what amounts to a recognition or adop- 
tion of a contract or transaction as existing, 
Or acts in a manner inconsistent with its 
repudiation, and so as to affect or interfere 
with the relations and situation of the par- 
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ties, he acquiesces in and assents to it and 
is equitably estopped from impeaching it 
although it was originally void or voidable.” 


Statutory requirement. In Portland Oil Co. 
v. Commissioner, (1940; CCA-1) 109 F: (2d) 
479 [40-1 ustc { 9234], certiorari denied, 
310 U. S. 650, 60 S. Ct. 1100, 84 L. Ed. 1416, 
Bu-Vi-Bar did not report the sale on its 
1929 income tax return. From this repre- 
sentation it was implied that the sale was 
made in 1930. The court said that in view 
of this representation and Bu-Vi-Bar’s elec- 
tion, acquiesced in by the Commissioner, to 
treat the transaction as an installment sale, 
Bu-Vi-Bar would be precluded from assert- 
ing, after the statute of limitations had run 
on, a deficiency assessment for 1929, that 
the whole taxable gain under the contract 
accrued in that year. 


The court said that if Section 113 (a) (7) 
or 113 (a) (8) of the Internal Revenue Act 
of 1928 requires petitioner to take over the 
contract on the basis as it would be in the 
hands of the transferor, Bu-Vi-Bar, the peti- 
tioner is in no better position than Bu-Vi- 
Bar to assert that the sale to Continental 
Oil Company took place in 1929. Accord- 
ing to the court, this conclusion is not a 
result of application of the rule of equitable 
estoppel against an innocent third person 
who was not responsible for the representa- 
tion upon which the estoppel is founded, 
nor is it a judicial disregard of the corpo- 
rate fiction. The conclusion is based on the 
statutory requirement of Section 113 that 
in certain cases where the transferor re- 
tained control, the transferee steps into the 
shoes of the transferor so far as the tax 
basis for the property is concerned. 


The court said that the shoe is often on 
the other foot. Section 112 (b) (5) and 
Section 113 (a) (8) are complementary. If 
a gain or loss is not recognized in a trans- 
fer under Section 112 (b) (5), the basis of 
the property to the transferee by force of 
Section 113 (a) (8) becomes the same as 
it would be in the hands of the transferor. 
If the Government is seeking to collect a 
tax on a gain realized by the transferee 
upon its subsequent disposition of the prop- 
erty, the government may be urging an in- 
terpretation that would bring the original 
transfer within the non-recognition provi- 
sions of Section 112 (b) (5) in order to 
charge the transferee with the transferor’s 
basis; whereas the taxpayer in such a case 
will be trying to show that the original 
transfer was taxable. But if the govern- 
ment is seeking to collect a tax from the 
transferor upon a gain realized upon the 
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transfer, the contentions of the parties as 
to the interpretation of Section 112 (b) (5) 
may be reversed. Similarly, fidelity of gov- 
ernment and the taxpayer to a consistent 
interpretation may be difficult when in one 
case the government is seeking to establish 
a gain and in another case the taxpayer is 
seeking to establish a loss. The non-recog- 
nition provisions apply to both. 


Obligation arising out of election. In 
Orange Securities Corporation v. Commissioner 
(1942; CCA-5) 131 F. (2d) 662 [42-2 usre 
7 9735], the transferor owned land which 
was on March 1, 1913, worth $5,700, and 
he conveyed that land in 1926 for $98,700 
evidenced by notes. The transferor made 
return on a cash basis but did not report 
the sale or any increase from it for the 
year 1926. In 1930 he formed a corporation 
and transferred notes to it in return for 
more than eighty per cent of its stock, and 
in 1936 the corporation realized $80,000 on 
the notes. The court held that the taxable 
gain was $80,000 less the 1913 value. 


The court said that it does not matter 
what influenced the taxpayer not to return 
any gain in 1926 because the important fact 
is that he intentionally elected not to return 
it and the revenue agent must have acqui- 
esced in the facts. The court said that it 
would not matter whether that was a mis- 
take of law or fact or both. The choice of 
the taxpayer to defer taxation of his trans- 
action stood until by the bar of limitations 
no contrary adjustment of his 1926 taxes 
could be made. In 1936 he could not shift 
his position and claim that the gain should 
have been returned and taxed in 1926, and 
while it is true that income taxes are in- 
tended to be settled and paid annually each 
year standing to itself, and that omissions, 
mistakes and frauds are generally to be 
rectified as of the year they occurred, the 
courts have recognized that a taxpayer may 
not, after taking a position in one year to 
his advantage and after the correction for 
that year is barred, shift to a contrary 
position touching the same fact or trans- 
action. Where such a fact or transaction 
is projected in its tax consequences into 
another year, there is a duty of consistency 
on both the taxpayer and the Commissioner 
without regard to whether or not there 
be present all the technical elements of 
estoppel. The court concluded that since 
the transferor could not in 1936 have as- 
serted a change of his cost base through 
the transaction of 1926. the transferee can- 
not do that either. 
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The following are decisions permitting 
a party to assert the true basis in deter- 
mining gain or loss where in prior yearly 
returns a different basis was relied on by 
mistake of law. 


Innocent Mistake of Law 


In Salvage v. Commissioner (1935; CCA-2) 
76 F. (2d) 112 [35-1 ustc § 9228], a tax- 
payer in 1922 received corporate stock at 
less than its real value in return for his 
agreement not to engage in a competing 
business but failed to return the difference 
between the price paid and the real value 
of the stock as income for that year. The 
taxpayer was held not estopped from using 
the real value of the stock in 1922 as the 
basis for determining gain on the redemp- 
tion of the stock in 1922, although the 1922 
tax was barred by the statute of limitations. 


The Commissioner argued that the pe- 
titioner should be estopped from claiming 
the basis prescribed by T. D. 3435, since he 
did not report the “bargain purchase” as 
income in 1922. The court said that the 
actual decision in Robinson v. Commissioner, 
59 F. (2d) 1008 (CCA-6) [3 ustc 7 971], 
is opposed to this contention and Crane v. 
Commissioner, 68 F. (2d) 640 (CCA-1) [4 
ustc § 1218], tends to support it, but in the 
Crane case, Judge Morton, in a concurring 
opinion, repudiated the theory of estoppel. 
The petitioner’s failure to report the income 
in 1922 was due to an innocent mistake of 
law; he made no false representation of fact, 
and under such circumstances the court found 
no basis for estoppel. 


Full Disclosure of Facts 


In Helvering v. Williams (1938; CCA-8) 
97 F. (2d) 810 [38-2 ustc J 9424], a tax- 
payer who had exchanged certain corporate 
stock for other stock in 1929, and failed to 
report as income in that year the difference 
between the cost of the stock exchanged 
and the market value of the stock received, 
was held not precluded, in determining gain 
on the sale of the latter stock in 1930, from 
using as the basis the market value of the 
stock when it was received in 1929, although 
the statute of limitations had run against 
the 1929 tax. The taxpayer’s theory in 1929 
was that the exchange of stocks was a 
non-taxable reorganization, but, in view of 
subsequent court decisions, this theory was 
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erroneous. The Commissioner conceded 
that no reorganization occurred in 1929, and 
alleged that the taxpayers are precluded 
from changing their position after the stat- 
ute of limitations has run on the 1929 tax. 
The court said that it is a familiar rule that 
where a taxpayer makes an innocent mis- 
representation of fact in his return for one 
year, on which the Commissioner relies, the 
taxpayer may not in another year repudiate 
the position he has taken after limitations 
have barred a redetermination for the former 
year. One of the essentials of such an 
estoppel is misrepresentation of fact on 
which the Commissioner relies, but if the 
mistake is one of law only and the Com- 
missioner fails to establish that he was 
misinformed as to the facts, there can be 
no estoppel. 


In Commissioner v. Saltonstall (1941; 
CCA-1) 124 F. (2d) 110 [41-2 ustc J 9795], 
the testamentary trustees’ understatement 
of income in 1926 resulted from a mutual 
mistake of law that money received on 
transfer of building constituted proceeds of 
sale, and not rent which was taxable as 
income in 1926. In 1935 the trustees took 
a deduction for depreciation on the building 
in 1935 and distributed no part thereof to 
the beneficiary. The court held that the 
beneficiary’s income could not be increased 
for income tax purposes by the amount of 
the deduction even if the trustees improp- 
erly took such deduction. 


The court said that there are cases where 
a taxpayer who has made an underpayment 
in a prior year has been prevented, by the 
doctrine of equitable estoppel, from show- 
ing the true facts to defeat a deficiency 
assessment for a subsequent year, but the 
foundation of these estoppel cases is a mis- 
representation of fact, express or implied; 
and after the government has changed its 
position in reliance thereon, the taxpayer 
is not permitted to show the fact to be 
other than as previously represented. The 
ccurt concluded that in the present case 
there was no such misrepresentation, be- 
cause the Commissioner was apprised of 
all of the facts and approved the returns 
tor 1926 under a mistake of law. 


Tests of Equitable Estoppel 


In United States v. Dickinson (1938; 
CCA-1) 95 F. (2d) 65 [38-1 ustc 9127], the 
government contended that since the part- 
hers, including plaintiff’s donor, reported 
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no income in their 1918 returns for the 
year 1917, as a result of the incorporation 
of the partnership business, which was a 
closed and taxable transaction, and since it 
is claimed that they should have done so 
under Marr v. United States, 268 U. S. 536, 
45 S. Ct. 575, 69 L. Ed. 1079 [1 ustc { 137], 
by their failure to include an increased value 
of their shares in the partnership as repre- 
sented by the stock of the corporation on 
October 1, 1917, over the value of her part- 
nership interest on March 1, 1913, they are 
now estopped from claiming that the cost 
basis of the shares received by the plaintiff 
on June 1, 1923, was their value on October 
1, 1917, but should be determined as of 
March 1, 1913. The court applied the test 
laid down in United States v. S. F. Scott & 
Sons, (CCA-1) 69 F. (2d) 728, 732 [1934 
CCH 9168], that to constitute estoppel 
(1) there must be false representation or 
wrongful misleading silence; (2) the error 
must originate in a statement of fact and 
not in an opinion or a statement of law; 
(3) the person claiming the benefits of 
estoppel must be ignorant of the true facts; 
and (4) the person must be adversely af- 
fected by the acts or statements of the per- 
son against whom an estoppel is claimed. 
The second and third elements are both 
lacking in the present case. When the tax- 
payer’s return was filed for 1917, there was 
no evidence of any departmental ruling or 
memorandum available to the public in 
1918 on this -point, of which the donor- 
taxpayer was bound to take notice. The 
question of whether a transaction like the 
above resulted in taxable income was not 
finally settled until 1925, when Marr v. 
United States, supra, was decided. 


The court held that in 1917, both the 
Commissioner and the donor-taxpayer must 
have been of the opinion that, since the 
corporation represented the same business 
and assets, and Mrs. Dickinson’s shares of 
stock represented the same proportion of 
corporate assets as her shares as partner 
represented the partnership property, there 
was no gain to her in 1917 by the incorpo- 
ration of the partnership business, Weiss v. 
Stearn, 265 U. S. 242, 254, 44 S. Ct. 490, 68 
L. Ed. 1001, 33 A. L. R. 520 [1 ustc ¥ 94]. 


The court concluded that plaintiff is not 
estopped from claiming the cost price of 
the shares given to the plaintiff on June 1, 
1923, as their value in the hands of his 
donor on October 1, 1917. The result of 
the payment by the taxpayer of his 1929 
tax shown .on his return, taking the cost 
basis of his stock as that of March 1, 1913, 
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is to include therein the tax which should 
have been assessed for the year 1917, which 
is now barred by the statute of limitations. 


The Statute of Limitations 


In Commissioner v. Union Pacific Railroad 
Company, (1936; CCA-2) 86 F. (2d) 637 
[36-2 ustc $9525], the petitioner argued 
that respondent is estopped from making 
its present claims, but the court held that 
an estoppel cannot originate in a mere state- 
ment of law or in silence due to an error of 
law. The failure to report the sales was 
due to an error of law both of the taxpayer 
and of the Commissioner, and under these 
circumstances the doctrine of estoppel may 
not be applied. The court commented on 
Crane v. Commissioner, 68 F. (2d) 640 
(CCA-1) [4 ustc J 1218], and expressed its 
disagreement with certain views there an- 
nounced, because an unqualified application 
of the rule that failure to report income 
creates estoppel would mean that an equi- 
table remedy can nullify the substantive 
provisions of the statute of limitations as 
well as the statutory policy that income 
is to be allocated to its appropriate year. 
Burnet v. Sanford & Brooks Co., 282 U. S. 
359, 51 S. Ct. 150, 75 L. Ed. 383 [2 ustc 
{ 636], despite the loss of revenue, Helver- 
ing v. St. Louis Southwestern Ry. Co., 66 F. 
(2d) 633 (CCA-8) [1933 CCH { 9480]. 


The same issue was involved in Helver- 
ing. v. Schine Chain Theatres, Inc. (1941; 
CCA-2) 121 F. (2d) 948 [41-2 ustc J 9609]. 
The payments in question were income for 
1929; the time had passed in 1933 to assess 
a deficiency for that year and unless the 
Commissioner could succeed upon some 
theory of “estoppel,” a very large sum 
would escape taxation. The court said that 
there was no basis for “estoppel,” because 
the party who invokes that doctrine has 
not acted to his detriment in reliance upon 
what the other party has done. The court 
said that the doctrine of estoppel should 
not be used to meet such situations, for 
which the statute of limitations was passed. 
The statute of limitations may often involve 
factors of injustice, but they are justified 
by the advantages in an easy and certain 
method of solving unsoluble or doubtful 
cases where the solution is not worth the 
trouble of solving. The court added that 
perhaps they are not justifiable at all, but 
where they do exist, one must be prepared 
for hard cases like this one. The court said 
that the use of the doctrine of estoppel to 
defeat the statute of limitations is absurd. 


In Schmidlapp v. Commissioner, (1938; 
CCA-2), 96 F. (2d) 680 [38-1 ustc 9285), 
a taxpayer in 1929 sold some of the shares 
which he had bought at various times at a 
profit which he did not report in his return 
for 1929 on the theory that he would use 
the proceeds of the first sale to amortize 
the whole purchase price and treat all later 
proceeds as profit; in 1932 he sold the re. 
maining shares, and in 1932 followed the 
same procedure. The court held that the 
taxpayer could calculate his loss for 1932 
by allocating first purchases to first sales, 
notwithstanding the fact that had such 
method been applied for 1929, it would have 
resulted in a taxable gain nearly as great 
as the deduction claimed for 1932, as against 
the contention that the taxpayer could not 
disavow his choice and avoid a tax which 
in 1929 he professed only to defer. 


The court said that the argument would 
be particularly strong, where the taxpayer 
seeking to get back what he had paid, since 
he could then recover only ex aequo et bono 
(Stone v. White, 301 U. S. 532, 57 S. Ct. 851, 
81 L. Ed. 1265 [37-1 ustc § 9303]). Yet 
even then, McEachern v. Rose (302 U. S. 56, 
58 S. Ct. 84, 82 L. Ed. —) [37-2 uste ] 9531] 
would stand in the way, since under Section 
1675(a) of the 26 U. S. Code, 26 U. S. C. A. 
Section 1675(a), Section 609(a) of the Reve- 
nue Act of 1928, the credit of any sums due 
in the later year would be “void” against an 
assessment, payment of which would have 
to be refunded under Section 1670(a) (2) of 
Title 26, Section 607 of the Revenue Act 
of 1928, but in the case at bar the question 
was one of the validity of a tax, in the 
computing of which the net income, calcu- 
lated by deducting what the statute allows, 
must be the multiplicand, regardless of 
whether any of the deductions have already 
been wrongfully taken in earlier years. The 
court stated that the doctrines of a court 
of equity are irrelevant to the levying of 
taxes; Congress alone lays down the con- 
ditions, and has not attempted to bring 
other years into hotchpot. The court said 
that “other considerations decide whether a 
sum, once paid as a tax, shall be recovered. 
The mere payment creates no obligation to 
return it and the taxpayer makes it at the 
peril of showing that in common justice 
it ought not to be retained.” Salvage v. 
Commissioner, (CCA-2) 76 F. (2d) 112, 297 
U. S. 106, 56 S. Ct. 375, 80 L. Ed. 511 [36-1 
ustc J 9064], cannot be reconciled with the 
notion that the validity of a deduction ina 
later year shall be measured by recourse to 
the assessment of earlier years. 
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Previous Legal Error 


In Commissioner v. American Light & 
Traction Co. (1942; CCA-7), 125 F. (2d) 
365 [42-1 ustc J 9233], the Commissioner, 
with full knowledge of the facts, failed to 
collect tax on the gain derived by a cor- 
porate taxpayer from a 1928 exchange of 
corporate stock for debentures of the trans- 
feree, because of a mistake of law in that 
he believed the exchange to be a reorgani- 
zation, the gain from which would not be 
taxable. The court held that the taxpayer 
was not “estopped” from computing gain 
from the sale of debentures in 1930 and 
1931, on the basis of the fair market value 
of the debentures when acquired by tax- 
payer in such exchange in 1928, which value 
was greater than the cost to taxpayer of 
the corporate stock exchanged therefor. 


The court said that the question of estop- 
pel has several times been before the courts 
and decided adversely to the petitioner. The 
court said also that the Board of Tax Ap- 
peals has frequently been confronted by the 
same question and has uniformly held that 
neither the taxpayer nor the Commissioner 
is estopped by the previous taking of an 
erroneous legal position. 


Claims for Refund and Reassessment 


In Bennet v. Helvering, (1943; CCA-2) 
137 F. (2d) 537 [43-2 ustc J 9529], the issue 
was narrowed down to the question of 
whether a taxpayer who has received prop- 
erty, which was taxable as income when 
received but on which he has innocently 
failed to pay any tax, may deduct its loss 
ina later year when it becomes worthless. 


The court said that the situation must be 
distinguished from that of a claim for re- 
fund either by action of indebitatus assumpsit 
or by claim for refund where the taxpayer 
asks a return of money paid by him on the 
assumption that the Treasury unjustly re- 
tains it; and for that reason his claim has 
been held to be subject to a set-off to the 
extent that he has escaped payment of an 
earlier tax which would have been in fact 
due, if the earlier assessment had been prop- 
erly computed, even though that involves in 
effect a reassessment. In the case at bar, 
the taxpayers ask no relief, and it is the 
Commissioner who seeks to assess them, 
and, in so doing, to deny them a deduction 
whose propriety is undesirable on the facts 
that the shares were received as part of the 
taxpayer’s income, and that they became 
worthless in 1935. Such a loss is concededly 


The Doctrine of Estoppel 


within the statute unless some reason takes 
it out, and that reason must be sufficient to 
overcome the bar of the statute against re- 
assessment of an income tax more than three 
years after the return has been filed. The 
court referred to several decisions holding 
that the fact that the taxpayer has in the past 
omitted an item of charge from his gross in- 
come and has therefore never paid any tax 
upon it, does not toll the statute. (If the 
omission has been consciously made, the re- 
turn is fraudulent, and the tax may be as- 
sessed at any later time.) The court saw no 
reason why an innocent mistake should de- 
prive the taxpayer of protection, because the 
statutes of limitations are passed precisely 
to put an end to the reconsideration of what 
has been once heard and decided and they 
presuppose that the original decision may 
have been erroneous. 


The court said that some courts have 
reached the opposite result by holding the 
taxpayer to the truth of what he declared in 
his first return, when the second tax is 
assessed, on the principle of estoppel, but 
the basic difficulty with this is that, although 
adopted in the name of equity, it does not 
do equity unless supplemented by what in 
the end comes to a reassessment of the first 
tax. The courts, who have adopted the 
theory of equitable estoppel, did no equity 
but gave an excuse for reopening the earlier 
assessment in face of the statute. 


The court said that the theory was, not 
that the taxpayer was “estopped” as to any 
fact by his earlier return, but if an earlier 
assessment were made upon one theory of 
law, the same theory must be consistently 
followed thereafter. It is a kind of estoppel 
as to the law. The court said that if an 
assessment were a judgment, there might be 
some basis for an estoppel of record: estop- 
pel as to the law depending upon how far 
questions of law are regarded as subject to 
the doctrine of res judicata. But estoppels 
by judgment have nothing to do with the 
equity of the particular case, and indeed 
often operate very harshly and none of the 
decisions have ever suggested that the Com- 
missioner’s assessment creates an estoppel 
by judgment. They have been uniformly 
based upon some supposed equity. 


The court said that when a person seeks 
to recover money which he has paid, it does 
not offend the sense of fair play that before 
he is allowed to unravel what he has done, 
he should submit to the reopening of any 
past related transactions, but in assessing a 
tax, the Treasury is not on the defensive; it 
has the affirmative; it must bring the case 
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within the statute which imposes the lia- 
bility, and it may not reopen a past trans- 
action which the law has declared definitely 
closed. 


iil 


The concluding portion of this article will 
treat statutory mitigation of the effect of 
limitation in Federal income tax cases. 


The Subcommittee on Internal Revenue 
Taxation of the House Committee on Ways 
and Means recommended that there be pre- 
pared suitable provisions under which the 
statute of limitations should be so adjusted 
as to insure the taxation of income, and the 
allowance of deductions, in the year to 
which it is properly allocable. (Report of 
Subcommittee on Ways and Means on a 
proposed revision of the Revenue Laws, 
H. R. 75th Congress, 3rd Session (1938).) 
The recommendations resulted in the en- 
actment of Section 820 of the Revenue Act 
of 1938, now Section 3801 of the Internal 
Revenue Code. 


“Determination” Defined 


Section 3801 of the Internal Revenue Code 
defines the term “determination” under the 
income tax laws as meaning: 


(A) aclosing agreement made under Sec- 
tion 3760; 


(B) a decision by the Board of Tax Ap- 
peals or a judgment, decree, or other order 
by any court of competent jurisdiction, 
which has become final; or 

(C) a final disposition by the Commis- 
sioner of a claim for refund. 


However, such term shall not igclude any 
such agreement made, or decision, judg- 
ment, decree, or order which became final, 
or claim for refund finally disposed of, prior 
to August 27, 1938. 


An adjustment to correct the effect of an 
error may be made when a determination 
under the income tax laws 


(1) requires the inclusion in gross income 
of an item which was erroneously included 
in the gross income of the taxpayer for an- 
other taxable year or in the gross income 
of a related taxpayer; or 

(2) allows a deduction or credit which 
was erroneously allowed to the taxpayer for 
another taxable year or to a related tax- 
payer; or 

(3) requires the exclusion from gross in- 
come of an item with respect to which tax 
was paid-«and which was erroneously ex- 
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cluded or omitted from the gross income oj 
the taxpayer for another taxable year or from 
the gross income of a related taxpayer; o, 


(4) allows or disallows any of the addi. 
tional deductions allowable in computing the 
net income of estates and trusts; or 


(5) determines the basis of property for 
depletion, exhaustion, wear and tear, or ob- 
solescence, or for gain or loss on a sale or 
exchange, and in respect of any transaction 
upon which such basis depends there was an 
erroneous recognition or nonrecognition oj 
gain or loss to, the taxpayer or any person 
who acquired title to such property in such 
transaction and from whom mediately or im- 
mediately the taxpayer derived title subse- 
quent to such transaction—and, on the date 
the determination becomes final, correction 
of the error is prevented by the operation 
of any provision of the internal revenue laws 
other than this Section 3801 and Section 
3761 (relating to compromises). 


Such adjustment to correct an error shall 
be made only if there is adopted in the de- 
termination a position maintained by the 
Commissioner or by the taxpayer with respect 
to whom the determination is made, which 
position is inconsistent with this erroneous 
inclusion, exclusion, omission, allowance, 
disallowance, recognition, or nonrecognition 
The adjustment to correct an error shall 
not be made with respect to a related tax- 
payer unless he stands in such relationship 
to the taxpayer at the time the latter first 
maintains the inconsistent position in a re- 
turn, claim for refund, or petition to the 
Board of Tax Appeals for the taxable year 
with respect to which the determination is 
made, or if such position is not so main- 
tained, then at the time of the determination. 


No adjustment to correct an error shall 
be made in respect of any taxable year he- 
ginning prior to January 1, 1932. 


In Greenwood Packing Plant v. Commis- 
sioner, (1942; CCA-4) 131 F. (2d) 787 [42-2 
ustc J 9752], on termination ot the lease in 
1935, a landlord became entitled to a build- 
ing, then worth $5,500, erected on leased 
premises by the tenant. Such increase in 
value should have been reported as income 
by the landlord for 1935. However, this 
was not done and the premises were sold 
in 1936. The court held that there was an 
erroneous omission from taxpayer’s gross 
income in 1936 which could be corrected, 
and no tax could be assessed on the land- 
lord on the theory of “election” by landlord 
or “estoppel.” [Continued on page 1159] 
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The taxation of tangible movables raises the question of— 


“JURISDICTION TO TAX” 


By WILLIAM H. PAGE 


Professor of Law, University of Wisconsin 


F THE OWNER of tangible movables 

is domiciled in one state or nation and 
some of his tangible movables are actually 
in another state or nation, which of these 
states or nations can impose a tax based on 
the value of such tangible movables? 


“Jurisdiction to tax” is a term which is 
reasonably convenient although none too 
exact for this problem. Perhaps “jurisdic- 
tion to tax”’ may be said to exist when the 
great majority of common law states hold 
that, by reason of the relation between the 
state which seeks to impose the tax, and 
the owner of the property in question, or by 
reason of the relation between such state 
and such property, the power of taxation is 
exercised rightfully. 


Because taxation is an exercise of legis- 
lative power, a study of jurisdiction to tax 
is a study in a special branch of legislative 
jurisdiction—almost the only branch of legis- 
lative jurisdiction in which it is possible to 
distinguish between problems of legislative 
jurisdiction and problems of conflicts of laws. 


It is, therefore, all the more unfortunate 
that the courts have generally refused to 
permit other states to maintain actions to 
collect taxes due to them, even if such other 
states had jurisdiction to levy the tax in 
question and even if the tax was levied 
in due form. If the courts had answered 
this question the other way, and had en- 
forced taxes if the state which levied them 
had jurisdiction so to do, many problems of 
jurisdiction to tax, and, therefore, problems 
of legislative jurisdiction, would have been 
worked out in detail—problems on which 
there is little or no authority. Whether the 
results would have been any clearer or more 
consistent is something at which a guess 
cannot be hazarded. 


Taxation and Interstate Commerce 


A number of problems which have not 
been solved but which, perhaps, may never 
be solved, lie at the basis of taxation. Is 
tax to be regarded as a tax on property, or 
on the owner of the property? Is taxation 
based on the power of the state, or the pro- 
tection needed by the individual? Probably 
the different theories may be reconciled in 
form as they are generally reconciled in fact. 


In order to have a question of the juris- 
diction of a state to tax tangible movables 
presented to the courts for judicial decision, 
the article in question must, as a rule, be 
one which can be moved about conveniently, 
and which is of some value. Unfortunately 
for a scientific study of the principles of law 
which deal with the jurisdiction of the state 
to impose a tax under these circumstances, 
the articles of value which can be moved 
readily from one state to another are very 
likely to be articles which are used in inter- 
state or in foreign commerce; and the ques- 
tion of the power to tax is likely to be 
more or less mixed up with the power of 
the state of the Union to interfere with 
interstate or foreign commerce. 


The states of the Union cannot interfere 
with the regulation by the United States of 
interstate commerce or of commerce with 
foreign nations. Since tangible movable 
property may be taxed if it is not in transit 
in interstate commerce, and it cannot be 
taxed if it is so in transit, the beginning and 
end of the transit are matters of great 
importance. 


Common Law and the States 


In the views of the English courts, it 
seems that a common law tax could be based 


A DIGEST OF THE ARTICLE APPEARING IN THE WISCONSIN LAW REVIEW 
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upon a valuation which included tangible 
movable property which was kept habitually 
in another country; and that such tax was 
thought to be highly reasonable. This 
theory was:adopted at an early period by 
the United States; and it was regularly held 
that, in the absence of legislation, the state 
in which the taxpayer was domiciled could 
tax tangible movable property, no matter 
where it was kept. 


Even before the Supreme Court of the 
United States had held that the due process 
provision of the Fourteenth Amendment 
prevented the states of the Union from using 
their common law powers of taxing tangi- 
ble movable property which was situated in 
other states, the courts of the different states 
manifested a drift away from the common 
law theory. 


Supreme Court Intervention 


With the law of the different states of the 
Union in this situation, the Supreme Court 
of the United States began that process of 
intervention which it has pursued ever since. 
It began with the problem of the taxation of 
vessels which sail the high seas, at least those 
which carry freight and passengers for hire. 


When the problem of taxing railroad en- 
gines, cars, etc., which were owned by a for- 
eign railroad or car company and which 
were operated in the state which sought to 
impose the tax, arose, the Supreme Court 
of the United States made a federal ques- 
tion out of it. 


Pennsylvania sought to tax foreign-owned 
railroad cars on the basis of the proportion 
of total mileage to mileage within the taxing 
state. The Supreme Court of Pennsylvania 
held that such tax was valid. The case was 
taken to the Supreme Court of the United 
States, on the ground that such tax was an 
unreasonable interference with interstate 
commerce. That court affirmed the Supreme 
Court of Pennsylvania, on the theory that 
property is not exempt from taxation by 
reason of the fact that it is used in interstate 
commerce; and that, in the specific case, 
mileage was a fair basis of apportionment. 


This view has been held consistently ever 
since, although it has not always been 
thought that mileage was a fair basis of 
apportionment. If a fair basis of apportion- 
ment were used, a stake in which foreign- 
owned railroad engines, cars, etc., are 
operated, may include them in determining 
the value of such tax. 
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Application of General Theory of 
Jurisdiction 
Does the general theory of jurisdiction td ig 

tax tangible movables apply also to a tayliction t 
pi juris¢ 
erty pu 

keeps, with some degree of regularity, jqqunchans 

some other state? Here again, in a grou 


Railroad Co. v. Pennsylvania, 198 U. S. 

25 Sup. Ct. 669 (1905); Union Refrigerato 
Transit Co. v. Kentucky, 199 U. S. 194, 2 Nort! 
Sup. Ct. 36 (1905); New York Central Rail sota, 0 
road v. Miller, 202 U. S. 584, 26 Sup. Ct. 71 
(1906)), the Supreme Court of the United ing th 
States intervened and made a federal ques-Hyinne: 
tion out of the problem. ’ 


In applying the principles derived from 
these cases, the courts have held regularlyfc 
tangible movable property could be taxed 
at the domicile of the owner unless suchf; 
property had acquired an actual location or 
situs for taxation in some other state. The 
state in which the owner of tangible mov- 
able property was domiciled could include, 
for the purposes of taxation, property which 
was at that time in another state, if it was 
there temporarily, having no permanent 
location in such other state. 


Some degree of permanency of location 
was Said to be necessary in order to prevent 
the state in which the owner was domiciled 
from including such property when such 
state iniposes taxes; or to authorize the state 
to which such property had been taken to 
include such property when it imposed a tax. 


_ These principles, if applied consistently 
and uniformly, will prevent, on principles 
of jurisdiction, the taxation of any tangible 
movable property in two different states for 
the same taxing period; and on the other 
hand, it will give to the state which affords 
protection to the property, power and au- 
thority to include such property in impos- 
ing the tax. The practical difficulty in using 
the distinction between permanent and 
temporary location of the property is that 
each of these terms is rather vague and 
elastic. 


The courts, however, have been compara- 
tively harmonious in their application of 
their general principles. Peace had come 
to the problem of jurisdiction to tangible 
movables. 


Settled Theory Torn Apart 


Not all was peace, however, in other do- 
mains of jurisdiction to tax. The problem 
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ji the jurisdiction of a state to tax intan- 
sible rights was causing many a disturbance 
bnd upheaval during this period. But dur- 
liction tgng changes of judicial opinion as to juris- 
to a tayliction to tax intangible rights, the principles 
le of thqpi jurisdiction to tax tangible movable prop- 

sty pursued the even tenor of their way 

nchanged. And then the case of Northwest 
a grouppirlines v. Minnesota, 322 U. S. 292, 64 Sup. 
Westergct. 950 (1944), drove before it, in shreds 
und tatters, the well-settled theories of juris- 


ry of 


Northwest Airlines, incorporated in Minne- 
sota, Operated commercial airplanes over 
some seven states. From time to time dur- 
ing the year all of its airplanes were in 
‘al ques-Hinnesota. About fifteen per cent of the 

mileage of such airplanes was in Minnesota; 
ed fromfand the other eighty-five per cent in the 
egularlyfother six states. Minnesota imposed a tax 
€ taxedfupon all of the tangible movable property of 


seem that one of the many and the different 
answers which the Supreme Court of the 
United States has given to the problem of 
jurisdiction to tax tangible movables, has 
resulted in a fair approximation to a just 
solution. In taxing railroad engines, cars, 
etc., the states have made an attempt to 
make the amount of the tax bear some rela- 
tion to the amount of protection afforded, 
and the Supreme Court of the United States 
has always upheld their jurisdiction to tax 
upon such a basis; although it has more 
than once insisted that, when it came to 
estimating in figures the relation between 
the protection which was given and the tax 
which was enacted, the way of the Supreme 
Court of the United States was right, and 
the way of the states was wrong. 


Is not some such solution as this the 
proper one? Should it not apply to taxation 
of intangibles as well? Whatever the an- 
swer, it would seem as though the theories 


"SS suchfits corporations. The Supreme Court up- 
ation Orfheld the state’s decision, and their decision 
te. The was affirmed by the Supreme Court of the 
le mov-IUnited States by a vote of five to four. 


include,f : ; 
y which What is the final answer? If the valid 
f it wasgbasis of taxation is protection, it would 


rmanent 


of protection or of power, as the basis of 
taxation, have, for the present, been quite 
forgotten. And it would also seem as 
though the problem of jurisdiction to tax 
tangible movables was not as simple as 
once was thought. [The End] 
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Washington Tax Course 


The lectures on Federal Taxation sponsored by the Federal Bar Association 
have been so well attended in Washington, D. C., that the place of lecture has 
been transferred from the National Archives Building to the more spacious 
auditorium in the South Agriculture Building. The lectures, which commenced 
on October 8, will run through the winter to May 13, 1946. Admission is free, 
and is not limited to members of the Federal Bar Association. The lectures are 
given on Mondays from 7:30 to 9:00 P. M. 


Mr. Richard C. Flesch, Chairman of the Committee on Federal Taxation of 
the Federal Bar Association, announces the following schedule for the next five 
weeks. “Distributions by Corporations” on December 3 by Paul E. Truesch. 
“Deductions from Gross Income” on December 10 by W. T. Plumb, Jr. “De- 
preciation, Depletion, Obsolescence, Amortization” on December 17 by Herman 
T. Reiling and Dale H. Flagg. “Accounting Methods and Preparation of Re- 
turns” on January 7 by Lawrence E. Cohn. Messrs. Treusch, Plumb, and Flagg 
are Special Attorneys in the Chief Counsel’s Office, Bureau of Internal Revenue. 
Mr. Reiling is Special Assistant to the Chief Counsel, and Mr. Cohn is Technical 
Advisor in the Income Tax Unit of the Bureau. 
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By CHARLES A. MOREHEAD 


HOW TO MINIMIZE ESTA 


Reprinted from the Florida Law Journal, July, 1945 


AWYERS and estate counselors can 
4save their clients enormous sums of 
money in estate taxes by the proper plan- 
ning of estates and drafting of wills. Fed- 
eral estate taxes have now reached such 
high levels that testators can no longer 
afford to execute wills involving estates in 
excess of the $60,000 estate tax exemption 
without considering means of ethically mini- 
mizing this tax. This is evident when we 
consider the following table of estate taxes: 


Value of Net Estate Amount of Federal 
in Excess of Exemption Estate Tax 


$ 100,000 $ 20,700 
250,000 65,700 
500,000 145,700 

1,000,000 325,700 
2,000,000 753,200 
3,000,000 1,263,200 
4,000,000 1,823,200 
5,000,000 2,468,200 
10,000,000 6,088,200 


The purpose of this article is to advance 
a few suggestions on this subject which it 
is hoped will be of practical use in mini- 
mizing estate taxes in drafting wills. 


Life Interest to Wife in Trust with 
Remainder to Children 


The usual family consists of a husband, 
his wife and children. The husband ordi- 
narily wishes his will drafted so as to leave 
all or a major portion of his property to 
his wife, with the knowledge that she will 
properly support and educate the children 
and leave the property to them upon her 
death. If such a will is used, the property 
will be taxed twice, first upon the death 
of the husband, and secondly upon the death 
of the wife, if she dies more than five years 
later. This second tax, which amounts to 
$1,003,288 in a $5,000,000 estate, and corre- 
sponding amounts in smaller estates, is en- 
tirely unnecessary. It can easily be saved 
and the same protection for the family ac- 
complished by the simple expedient of hav- 
ing the husband devise his property to a 
trustee with directions to pay the income 
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to his wife for her life, plus so much oj 
the corpus as in the discretion of the trustee 
may be necessary for family purposes, with 
the remainder to the children upon the wife’s 
death." 


A third estate tax upon the death of the 
children may also be avoided by allowing 
the children a life interest similar to that 
of the wife, with remainder to the grand- 
children or others. Unless this or some 
similar method is used, only $718,721 would 
remain out of a $5,000,000 estate upon the 
death of the grandchild. The balance of 
$4,281,279, and corresponding amounts in 
smaller estates, would be paid in estate 
taxes upon the death of the grandfather, the 
grandmother, the father and the grandchild, 
if each died more than five years apart. 


The use of this method also results in 
considerable savings in probate costs, be- 
cause the property held in trust is excluded 
from the probate of the estate of all mem- 
bers of the family except the creator of the 
trust. 


An alternative method of avoiding the sec- 
ond estate tax upon the death of the wife 
is to have the husband devise his wife a 
life estate in his property with remainder 
to the children, without the intervention of 
a trustee.* The trust arrangement seems 
more desirable, however, because it is more 
flexible and is free from the many restric- 
tions upon changes of investments, powers 
to invade corpus, etc., inherent in common 
law life estates. Nevertheless, the life estate 
may be desirable where clients have an 
obsession against trusts, or where for other 
reasons a trust is undesirable, or when a 
more simple will is preferred. 


It is important that the rule against per- 
petuities be observed in setting up trusts 
for unborn children or grandchildren. A 
saving clause to avoid violating this rule 
may be advisable. 


‘Montgomery, Federal Taxes on’ Estates, 
Trusts and Gifts (1945 Ed.), p. 29; Polisher. 
Estate Planning and Estate Tax Saving, pp. 
129-132. 

2 Montgomery, supra, p. 30. 

3 Montgomery, supra, p. 368. 
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XES IN DRAFTING WILLS 


Theory of the Plan 


There is no trick to this tax saving plan. 
The Treasury Department and every court 
approve it. Here is why it works: The 
estate tax law provides that the only prop- 
erty subject to estate taxes is property in 
which the decedent owned an “interest at 
the time of his death.”* Since the husband 
owns the property outright, the tax on his 
estate cannot be avoided by his will. If he 
devises his property to his wife in fee, then 
upon her death (if it occurs more than five 
years later,® a second tax must be paid upon 
the same property, because she will own it 
at her death. On the other hand, if her 
husband’s will gives her only a life interest 
in the property, in trust or otherwise, there 
will be no second estate tax to pay upon 
her death, because her death terminates her 
interest and she will own no interest in it 
subject to estate tax upon her death. 


Another reason why this plan works is 
that the Code taxes only the “transfer of 
the estate of the decedent.” * The “transfer” 
of the property to the children in our case 
is accomplished by the death and will of 
the husband, not the wife. So there is no 
taxable “transfer” upon her death. 


A leading case supporting these theories 
is Safe Deposit Co. v. Helvering (1940), 42 
BTA 145; affirmed 121 F. (2d) 307 (CCA-4, 
1941), reversed on other grounds 316 U. S. 
56. That case involved the estate of Zachary 
Smith Reynolds, the tobacco company heir, 
whose marriage to a “torch singer” and 
mysterious death shortly thereafter made 
headlines in 1932. Reynolds’ mother de- 
vised property in trust, under which he was 
to receive the income for his life with a 


: ‘Internal Revenue Code, Sec. 811(a); 26 USCA 
f 811(a). 

*T. R. C., Sec. 812(c); 26 USCA { 812(c). 

*I. R. C., Sec. 810; 26 USCA f 810. 


general testamentary power of appointment 
in him, and remainder to his descendants in 
default of the exercise of the power, which 
he did not exercise. Upon the death of 
Reynolds the commissioner contended that 
the trust property was taxable in his estate 
on the theory that he “owned an interest” 
in it at his death. In overruling this con- 
tention the court said (121 F. (2d) 309, 310): 


“The chief contention of the government 
is that the property embraced in the trust 
was property in which the decedent (the 
son, Reynolds) owned an interest at the time 
of his death and which was therefore subject 
to the estate tax. * * * The trouble with 
this contention is that upon his death dece- 
dent had no interest of any sort in the trust 
property. * * * Under the will of his mother 
he had the right during his life to the income 
of the property placed in trust, * * * when 
he died without exercising the power of ap- 
pointment the trust property passed under the 
will of his mother to the persons designated 
by her to take in default of appointment. His 
death, therefore, terminated all interest that 
he had in the property embraced in the trust 
and he had no interest therein of. any sort 
which passed from him to another at his death. 
It is beside the point to say that he was 
to have the benefit of the property during 
his lifetime. This is true of any life estate 
and no one would contend that a mere life 
estate subjects the life tenant to the estate tax. 
* * * Therefore (text 310) decedent had no 
interest which would be subject to the estate 


” 


tax. 


To the same effect see the authorities cited 
below.’ 


7 Polisher, supra, pp. 129-132; Montgomery. 
supra, pp. 29-32; Estate of Royce (1942), 46 BTA 
1090, 1093; Davis v. U. 8. (1939), 27 F. Supp. 
648; U. 8. v. Field, 18 ALR 1461, 255 U, S. 257, 41 
S. Ct. 256. 258. 


Charles A. Morehead is chairman of the committee on “Estate Taxation and 
Trusts” of the Florida State Bar Association and lecturer on Federal taxation at 
the University of Miami. 
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Since the decision in the Reynold case 
(supra), I. R. C. 811 (f) has been enacted, 
which taxes all property passing under a 
general power of appointment, whether ex- 
ercised or not, but still exempts from estate 
taxes all property passing under certain 
special powers of appointment. This exemp- 
tion, next discussed, is very important. 


Special Powers of Appointment 


At the time the testator executes his will 
it is usually impossible for him to determine 
what the respective financial status of his 
children will be at the time of the death of 
his wife, if she survives him. Upon her 
death years after the death of her husband, 
one child may be destitute, one in moderate 
circumstances, one independently wealthy. 
Accordingly, it would be unwise for the hus- 
band to provide in his will that his trustee 
must distribute the property that remains in 
trust after the death of his wife equally 
among his children. Then how can he draft 
a will that will allow his property that re- 
mains in trust after his wife’s death to be 
equitably distributed among his children in 
accordance with the financial necessities of 
each child as they exist at her death? The 
estate tax law has solved this prdblem by 
allowing a testator to provide in his will 
that his wife shall have the power to direct 
the trustee to distribute the remainder of 
the trust property to such of the “descend- 
ants” of either the husband or wife, or the 
“spouses of such descendants,” in such man- 
ner and proportions and at such times as 
she may appoint by her will, without sub- 
jecting the property to an estate tax upon 
the death of the wife.* Thus this provision 
of the estate tax law allows the husband 
to dispose of his estate in accordance with 
the desires of himself and his wife and the 
needs of his descendants and still save al- 
most half of the estate tax he would have 
paid had he not used this simple trust plan. 


The husband’s will should provide an 
alternative disposition of the trust estate 
in event of the simultaneous death of hus- 
band and wife, or their death in a common 
disaster, or in event she should pre-decease 
him, or survive him but fail to exercise her 
power of appointment. In some cases it 
may also be advisable to include a provision 
for alternative disposition of the trust estate 
in event no lineal descendants or their 
spouses survive the husband and wife? 


The privilege of tax exemption is lost to 
the extent to which the wife exercises her 





$I. R. C., Sec. 811(f); 26 USCA { 811(f). 
* Montgomery, supra, pp. 30-31. 
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power of appointment “by creating another The 
power to appoint.” ”” This provision of the fm by cTé 
Code is designed to forestall any attempt ciary_ 
to allow property to be transferred tax free benefi 
from generation to generation. viding 
shall 
Invasion of Corpus for for € 
: shall 
Support of Wife prea 
It is advisable for the will of the husband § each 
to permit his trustee to invade the corpus of § truste 
his trust estate if necessary for the support § uted, 
of the wife and children. Though the in- § benef 
come may appear sufficient to support the § them 
family, it may prove insufficient for this 
purpose during periods of depression or in § Fam: 
event of family sickness or emergencies, | 
It is suggested, therefore, that the husband’s § - It 
will direct the trustee to pay to the wife ™ famil 
all of the net income of the trust, with direc- § Inste 
tions to invade the corpus if the income § llow 
proves insufficient to pay her a fixed mini- dren 
mum quarterly amount, and with the power, § to In 
in the sole discretion of the trustee, to in- § quire 
vade the corpus for such additional amounts § and» 
as may, in its judgment, be necessary to § trust 
provide funds to meet family or economic the V 
emergencies.” in th 
If the wife has any power whatsoever to . th 
invade the corpus, in her discretion, exercised ad 
either alone or in conjunction with the trus- hig : 
tee or another, the entire corpus will be ~ sp 
taxable in her estate. Accordingly, the = 
power to invade the corpus should be re- the | 
posed in the discretion of a trustee other 
than the wife. Pro 
' Este 
Income Tax Saving ‘ 
An important income tax saving upon the J 4... 
income distributed to the wife by the trustee J ..}, 
may be effected during the time she sup- § 4, 
ports the children by providing in the hus- § ;,<, 
band’s will that a certain percentage of the B 4; , 
income received by the wife from the trustee paic 
shall be used by her solely for the support plat 
and education of the children during their pro 
minority or dependency. Then the entire ag 
income will not be taxed to the wife, but will ai 
be spread among the children and the wife, sre 
and kept out of high surtax brackets.” For i 
example, the income tax on $12,000 taxed oe 
solely to the wife would be $2,800, whereas § 1. 
the aggregate tax on $12,000 divided equally por 
between the wife and three children would hon 
be only $2,064; thus the foregoing provision the 
would result in an income tax saving 0! por 
$736 per year to the family. aa 
% I. R. C., Sec. 811(f)(2). : 
1 Henry S. Koster, article in Estates é Trusts, 
December, 1944, pp. 527, 528. Rej 
2 Montgomery, supra, pp. 47, 48. 
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The same tax saving may be accomplished 
by creating separate trusts for each benefi- 
ciary rather than a single trust for several 
beneficiaries. This may be done by pro- 
viding that the property transferred in trust 
shall be divided into separate shares, one 
for each beneficiary, and that each share 
shall be held in a separate trust and ac- 
counted for separately by the trustee. Then 
each trust will be taxed separately to the 
trustee if he retains any income undistrib- 
uted, and will be taxed separately to each 
beneficiary if the income is distributed to 
them by the trustee.” 


Family Residences 


It is usually advisable not to exclude the 
family residences from the trust property. 
Instead, the will may direct the trustee to 
allow the wife during her life, and the chil- 
dren during their minority or dependency, 
to live in the residences rent free, and re- 
quire the trustee to pay the taxes, insurance 
and upkeep thereon from income from the 
trust estate. Such a provision (1) prevents 
the value of the residences from being taxed 
in the wife’s estate, (2) relieves the family 
of the duty of maintaining them, and (3) if 
the income tax brackets of the wife are 
higher than those of the trustee, it saves 
income taxes on the income used to maintain 
the residences by causing it to be taxed to 
the trustee instead of to the wife. 


Provisions for Payment of 
Estate Taxes 


It is important to remember that estate 
taxes must sometimes be paid upon the 
value of property which does not pass by 
the decedent’s will, such as the proceeds of 
insurance policies owned by the decedent 
at the time of his death or upon which he 
paid premiums,“ and gifts made in contem- 
plation of death, estates by the entireties, 
property over which the decedent possessed 
a general power of appointment, etc.” The 
recipients of such property and insurance 
proceeds are liable for the estate tax of a 
decedent if it is not paid when due, and, 
“unless the decedent directs otherwise in 
his will,” the executor may collect a pro- 
portionate part of the estate tax from the 
beneficiaries of such insurance policies and 
the recipients of property under certain 
powers of appointment.” Many states™ 


% Montgomery, supra, pp. 47, 50. 

#1. R. C., Sec. 811(g); 26 USCA f 811(g). 

“T. R. C., Sec. 811(¢e-f); 26 USCA { 811(c-f); 
Regulation 105, Sec. 81.3. 


Drafting Wills 


have enacted statutes governing the manner 
in which the estate tax shall be distributed 
among the various beneficiaries under the 
will and insurance policies when the will is 
silent on the subject.* 


The testator may prefer that certain of 
the beneficiaries under his will or insurance 
policies receive their share unburdened by 
their proportionate part of the taxes on his 
estate, or that other beneficiaries pay more 
than their proportionate share, or that all 
estate taxes be paid out of the residuary 
estate. Accordingly, the will should provide 
for the distribution of the estate taxes among 
the beneficiaries in accordance with the 
wishes of the testator, unless his wishes 
conform to the distribution provided by stat- 
ute. In the absence of such a provision the 
estate tax may fall upon those beneficiaries 
of insurance policies or beneficiaries under 
the will who can least afford to pay it, or 
upon those whom the testator wished to 
have relieved from the payment of estate 
taxes.” 


Suggested Forms of Clauses 


The following suggested forms of clauses 
in the wills should accomplish the tax sav- 
ings discussed hereinabove: 


Trust With Life Income to Wife: 


After making specific bequests the will 
may provide: “All the rest, residue, and 
remainder of my estate, of whatsoever kind 
or nature and wheresoever situated, I give, 
devise and bequeath to my trustee herein- 
after named, to have and hold the same, 
upon and for the following uses, trusts and 
purposes: 


1. “To pay the income therefrom to 
my said wife for and during her life, in 
quarterly installments, but if the income 
in any quarter shall be less than $..... 
the deficiency shall be paid out of the 
corpus of the trust. The trustee in its 
sole discretion may invade the corpus of 
the trust for such additional amounts as 
may in its judgment be necessary or 
proper to provide funds with which to 
meet any family or economic emergency.” 


%T. R. C., Secs. 826, 827(b); 26 USCA [{ 826, 
827(b); Montgomery, supra, pp. 640-647. 

7 1941 Florida Statutes, Sec. 734.05, 734.06; 
New York Decedent Estate Law, Sec. 124; 
Pennsylvania Laws, 2762, Sec. 1. 

18 Montgomery, supra, p. 645. 

2% Montgomery, swpra, pp. 640-645; 
eupra, p. 158. 
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Special Power of Appointment in Wife to 
Distribute Remainder of Trust Estate to 
Descendants: 










2. “Upon the death of my wife my trus- 
tee shall pay over and distribute the cor- 
pus and undistributed income of the trust 
estate to such of my then surviving de- 
scendants, or their spouses, in such man- 
ner and proportions and at such times as 
my wife shall by her will direct, nominate 
and appoint.” 














Distribution of Trust Income Among Benefi- 
ciaries: 


<a % of the income received by 
my wife from the trust property shall be 
received and applied by her solely for the 
care and education of our children during 
the period of their actual dependency upon 
her for support, in such proportions for 
each child as she shall deem meet and 
proper.” 


Use of Family Residence by Wife for Life, 

Free of Rent or Expense: 

“My said wife, for and during her life, 
shall have the right to occupy or use, free 
of rent, all family residences owned by 
me at the time of my death, together with 
the furniture, furnishings and equipment 
and all other articles and things therein 
located or thereunto appertaining. Dur- 
ing the occupancy or use of such property 
by my wife all expenses of maintaining 
same, including taxes, insurance, repairs, 
and any other cost or charge thereon, 
shall be paid out of the trust income or 

the corpus of other trust property.” 
























x *6« * 





Estate Taxes Paid Out of Residuary Estate- 

“All estate, inheritance and succession 
taxes for which my estate or any benefi- 
ciary hereunder may be liable as such 
beneficiary, including taxes on insurance 
policies and on any other property not 
passing by this will, shall be paid out of 
my residuary estate.” 


Saving Clause Concerning Rule Against Per- 
petuities: 


“Having in mind the rule against per- 
petuities and laws imposing restraints on 
alienation and accumulations of income, 
each trust created by or under this will, 
except such trusts as have theretofore 
vested in compliance with such rule or 
laws, shall end, unless sooner terminated 
under other provisions hereof, twenty (20) 
years from and after the death of the last 
survivor of such of the _ beneficiaries 
hereunder as are living at the time of my 
death, any provision of this will to the 
contrary notwithstanding, and thereupon 
the property held in trust shall be dis- 
tributed, freed of all trusts, to the persons 
then entitled to share the income there- 
from, in the proportion in which they are 
then entitled to share such income.” 


The tax saving methods outlined above 
are, of course, not available alone to husband, 
wife and children, but may be applied to any 
legatee or any trust beneficiary by any testa- 
tor or the settlor of any trust either by will 
or living trust agreement. [The End] 





xk *k * 

















Philadelphia Income Tax Ordinance 


Renewed interest in the Philadelphia income tax has arisen because of the 
decision of the Philadelphia Court of Common Pleas in the Westinghouse 
Electric and Manufacturing Co. case (Penn. CT {| 78-009). The court has ruled 
that corporations engaged in business in Philadelphia and employing residents of 
the city in plants located outside its territorial limits are required to withhold 
and collect the income tax. Withholding of the tax can be required only from 
July 12, 1945, the date the withholding regulation was revised; however, employers 
can be compelled to disclose the names, addresses and dates of employment and 
compensation paid to residents of the city prior to such date. 
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INTERPRETATIONS 


Court... Administrative 


APPELLATE AND LOWER 
COURTS 


Insurance companies: Foreign tax credit 
deduction.—An insurance company organized 
under the laws of Great Britain may deduct 
as taxes under Sec. 204 (c) (3), 1938 Act, 
allocable portions of amounts which it paid as 
taxes to Great Britain in 1938 and 1939 on 
the net income of its three American sub- 
sidiaries. The aggregate incomes of the 
three subsidiaries amounted to $789,952.91 
for 1938 and $277,409.66 for 1939. The aggre- 
gate dividends received by the insurance 
company from these subsidiaries amounted 
to $522,881.57 in 1938 and $522,881.55 in 
1939. Since the aggregate of dividends for 
the two years was more than the aggregate 
of the income for the two years, the entire 
amount of taxes paid to Great Britain may 
be said to be allocable to the dividends. 
Since only 15 per cent of the dividends are 
subject to U. S. tax (on account of the 85 
per cent dividends received credit in Sec. 
26 (b), 1938 Act, made applicable to peti- 
tioner by Sec. 204 (a) (2) (B), 1938 Act), 
the amount of taxes deductible is limited to 
15 per cent of such dividends. CCA-2. 
Commercial Union Assurance Company, Ltd., 
Petitioner v. Commissioner of Internal Reve- 
nue, Respondent. 45-2 ustc { 9390. 


Payments from income and principal of 
trust.—The principal of a trust in the amount 
of $1,000, paid in each of the years 1938, 
1939 and 1940, is chargeable against the trus- 
tees of the trust estate when received by the 
life beneficiary, who, under the terms of the 
trust, was to receive each year the net in- 
come from the trust estate plus any sum 
required to make up a total of $12,000 per 
year, the excess over the trust net income 
to be drawn from the principal of the trust 
estate at the written request of the benefi- 
ciary. The trust indenture created a gift 
of a definite sum payable at stated intervals, 
and the conditions that the beneficiary file 
an election to take under the will and that 
she give notice to the trustees in the absence 
of sufficient income to meet the specified 
amount are irrelevant. CCA-3. Helen W. 
Coleman, Petitioner v. Commissioner of In- 
ternal Revenue, Respondent. 45-2 ustc J 9402. 


Reduction of holdings in voting stock: 
Applicability of Sec. 112 (b) (6).—Sale by 


Interpretations 


* 


taxpayer to its treasurer of voting stock in 
two other corporations, by which taxpayer 
reduced its holdings of voting stock to less 
than 80 per cent of the voting stock in each 
of those corporations, in order to avoid the 
non-recognition provisions of Code Sec. 112 
(b) (6), was bona fide; hence, Code Sec. 
112 (b) (6) does not apply, and taxpayer’s 
loss on distribution in complete liquidation 
of those corporations should be recognized. 
CCA-3. Commissioner of Internal Revenue, 
Petitioner v. Day & Zimmermann, Incorpo- 
rated, Respondent. 45-2 ustc J 9403. 


Trusts created by husband: Contribution 
by wife: Dobson rule.—The transfer of se- 
curities by taxpayer to a trust created by 
her husband for the benefit of their daughter 
resulted in an additional trust governed by 
the terms of the original trust, and taxpayer 
was not taxable on income from those secu- 
rities, although under the husband’s inden- 
ture, the trustee, during the minority of the 
child, might apply the net income from the 
trust fund for the use and benefit of the 
child as directed by taxpayer, or he might 
pay the income direct to her, the trustee being 
under no obligation to see that the proper 
application was made of the income paid as 
directed by or paid to taxpayer. Held, fur- 
ther, the issue presented is one of construc- 
tion of the trust instruments, a pure question 
of law, and therefore the rule of the Dobson 
case, 320 U. S. 489, 44-1 ustc J 9108, does not 
govern. CCA-3. Dorothy K. Sunderland, 
Petitioner v. Commissioner of Internal Reve- 
nue, Respondent. 45-2 ustc § 9404. 


Partnership formed by members of a 
family.—The entire profits of a scrap iron 
and metal business partnership for 1940 and 
1941 are taxable to taxpayer where the part- 
nership consisted of himself, his wife and 
daughters, two of whom are minors. Neither 
the wife nor the children contributed serv- 
ices, having neither the knowledge nor the 
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experience to do so.. Payments for most of 
the added family partnership interests were 
from the profits of the business, and the 
success of the business depended upon tax- 
payer’s services. No change was made in 
the operation of the business and no new 
economic unit was created when other mem- 
bers of the family were taken into partner- 
ship. DC, Ind. Samuel Appel v. Will H. 
Smith, Collector of Internal Revenue for the 
District of Indiana. 45-2 ustc J 9409. 


Compromise in distribution of an estate.— 
It is not necessary that heirship be estab- 
lished and made a part of a compromise 
agreement in order to preclude construing 
as income the amount received as the result 
of the compromise, and where plaintiff, by 
virtue of a compromise agreement, received 
approximately two-thirds of what she would 
have received in the distribution of an estate 
had she prevailed on a retrial, the agreement 
is binding upon the District Court and is 
not subject to review. DC, Cal. Constance 
May Gavin; Plaintiff, v. United States of 
America, Defendant. 45-2 ustc { 9408. 


Contingent compensation: Officers of cor- 
poration operating chain drug stores.—De- 
ductions for contingent compensation paid 
in 1940 and 1941 to officers of a corporation 
engaged in the chain drug store business are 
allowed where the evidence shows that the 
growth and successful operation of the busi- 
ness from its beginning in 1932, through 
1941, were due to capable and efficient man- 
agement by its officers, in competition with 
some of the best operated units in the retail 
drug business, and were not due to a war 
economy which afforded an improper basis 
for increased salaries. DC, Ky. T. P. Taylor 
and Company, Plaintiff v. Seldon R. Glenn, 
Collector of Internal Revenue for the District 
of Kentucky, Defendant. 45-2 ustc § 9410. 


Taxes paid under protest: Accrual basis. 
—Taxpayer was entitled to deductions in 
1940 for payment in that year, under protest, 
of Oklahoma state taxes for the years 1936, 
1937, and 1938, although taxpayer was on 
the accrual basis and suit for refund of the 
state taxes paid was finally decided adversely 
to taxpayer in 1942. Ct. Cls. Chesinut 
Securitics Company v. The United States. 
45-2 ustc § 9405. 


TAX COURT— 
MEMORANDUM OPINIONS 
Partnership organization resembling as- 

sociation.— Taxpayer was organized as a 


partnership by the five principal stock- 
holders of a corporation, whose business 
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they continued under the partnership name. 
Under the partnership agreement, one of 
the partners was designated as general 
manager for life with power to designate his 
successor, and given absolute control of op- 
erations. If any partner should force a 
liquidation and distribution of taxpayer's 
property, his interest might be liquidated at 
4 of its book value. There was issued to 
the corporation for its assets $80,000 in 
25-year debenture bonds, which were trans- 
ferable, and these were distributed to its 
stockholders who were basically the same 
interests which owned the partnership. By 
specific provision, the partners were not per- 
sonally liable on the bonds, they being en- 
forceable only against the partnership assets, 
In case of death of a partner, the general 
manager would acquire his interest at its 
actual cost. Taxpayer contends that by a 
verbal agreement entered into five days after 
the written agreement, the general manager 
was stripped of his authority, and the busi- 
ness was to be managed and directed by all 
the partners, each having equal authority; 
hence there was a complete lack of central- 
ized control and management, which fact is 
consistent only with a partnership status. 
The Tax Court holds that on the authority 
of Morrissey v. Com., 296 U. S. 344, 36-1 ustc 
| 9020, taxpayer’s organization sufficiently 
resembled an association to be treated as a 
corporation and taxed as such under Code 
Sec. 3797(a)(3). Even under the verbal 
agreement there might be sufficient central- 
ized control for this purpose, but on the 
evidence the fact of a verbal agreement was 
not established, and the written agreement 
obtained. Cincinnati Stamping Company v. 
Commissioner. CCH Dec. 14,703(M). 


Worthlessness of stock: Insolvency or 
dissolution as test—Where at the end of 
1940 the assets of a corporation were 
$16,840.51 and its liabilities $269,930.41 and 
the evidence showed that prior to the tax- 
able year 1941 the stock of the corporation 
had neither actual nor potential value and 
that the situation of the corporation was 
steadily growing worse from year to year 
and no optimistic upturn was appearing any- 
where, it was held by the Tax Court that the 
dissolution of the corporation in 1941 was 
not the identifiable event of the loss on the 
stock, and that the stock became in fact 
worthless in a prior year. Henry S. Conover 
v. Commissioner; Percy J. Smith v. Commis- 
sioner; Jane L. Moore v. Commissioner, CCH 
Dec. 14,487(M). 


(1) Capital stock tax refund previously 
deducted by transferor.—All of the prop- 
erty and assets of A corporation were trans- 
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jerred to taxpayer corporation, its sole 
stockholder, in complete cancellation of all 
of its outstanding stock on June 15, 1938. 
In April of that year, A filed a claim for the 
refund of capital stock taxes for the years 
1934 through 1937. The deductions for 1934 
and 1935 capital stock taxes on A’s income 
tax returns offset what would otherwise 
have been taxable income. Claims for 1934 
and 1935 were allowed and checks therefor 
were sent to A, in November of 1939, and 
they were then endorsed over to taxpayer. 
The Commissioner included in taxpayer’s in- 
come for 1939 the refunds of capital stock 
taxes and interest, claiming that the transfer 
constituted a distribution in complete liquida- 
tion within the meaning of section 112(b) (6) 
upon which no gain or loss was recognized, 
that the claims for refund were assets in the 
hands of taxpayer which had in its hands the 
same basis as they had had in the hands of 
A, that the capital stock taxes for 1934 and 
1935 had, through deductions taken by A, 
offset income for those years and the claims 
for refund had no basis in A’s hands at the 
time they were transferred to taxpayer, that 
when the refunds were made the money be- 
longed to taxpayer and not to A, and that 
the amount of the tax refunded and the 
interest represented income to taxpayer for 
1939 under the broad definition of “income” 
contained in section 22 (a), citing Michael 
Carpenter Company, CCH Dec. 12,819, 47 
B. T. A. 626, affd. 136 Fed. (2d) 51, which in 
turn cited National Bank of Commerce of 
Seattle, CCH Dec. 10,748, 40 B. T. A. 72, 
affd. 115 Fed. (2d) 875. The Tax Court held 
that the entire amounts of the checks for 
1934 and 1935 were taxable income of tax- 
payer for 1939. 


(2) Capital stock tax: Payment by suc- 
cessor corporation.—Taxpayer, successor in 
reorganization, in 1939 paid predecessor cor- 
poration’s 1938 capital stock tax in the 
amount of $1,913.89, and now contends that 
this amount which it advanced should either 
reduce predecessor’s tax refund, which is 
taxable to taxpayer in 1939, or should be al- 
lowed to taxpayer as a deduction represent- 
ing taxes and interest paid. The Tax Court 
held the deduction not allowable, as this 
payment was merely the discharge of one of 
predecessor’s liabilities which was assumed 
by taxpayer. Cooperstown Corporation of 
Maryland v. Commissioner. CCH Dec. 
14.718(M). 


Invasion of corpus for life tenant.—De- 
cedent, who died in 1941, provided for the 
division of his residuary estate into two 
equal parts. One part was to be held in 
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trust for the benefit of his wife for life and, 
after her death, for the benefit of her nephew 
for life, with 90% of the remainder payable 
to named charities and 10% to a named indi- 
vidual, if living, otherwise the whole to go 
to the charities. The other one-half of his 
residuary estate was to be held in trust for 
the benefit of his wife for life and after 
her death for the benefit of her niece for 
life, with the remainder payable to named 
charities. The trustee was authorized to in- 
vade the principal of the trusts for the benefit 
of decedent’s wife if, during her life, “due to 
her illness, accident or other unforeseen 
emergency, the income of the two (2) trusts 
shall not be sufficient to amply provide for 
her needs”. The trustee was also directed 
to pay the funeral expenses of the wife and 
charge them against the two trusts. Al- 
though the income of the trusts had so far 
proven ample for the wife’s needs, tt is held © 
that the charitable bequests are not certain 
of determination as to vesting or amount 
thereof and that they may not be deducted 
by the estate, following Merchants National 
Bank of Boston v. Commissioner, 43-2 ustc 
7 10,075, 320 U. S. 256. Estate of Joseph F. 
deCastro, deceased, Kings County Trust Com- 
pany, Executor v. Commissioner. CCH Dec. 
14,628(M). 


Taxpayer’s failure to reply to Commis- 
sioner.—Taxpayer filed a petition for rede- 
termination of the Commissioner’s deficiency, 
imposition of a delinquency penalty and 
fraud penalty. The Commissioner filed an 
answer generally denying the allegations of 
error in the computation of the deficiency, 
imposition of the delinquency penalty, and 
an affirmatively alleged fraud. The tax- 
payer failed to file a reply and the Commis- 
sioner made a motion that the Court enter 
an order that the allegations in the answer 
were deemed to be admitted. Taxpayer 
failed to reply and the motion was granted. 
No appearance was entered for the taxpayer 
when the case came on for trial. The Com- 
missioner requested entry of a decision and 
judgment affirming his findings. The Tax 
Court grants the motion for judgment. 
Since taxpayer, by failure to reply to the 
Commissioner’s answer, admitted the fraud 
and failed to contest the deficiencies and de- 
liquency penalties at the hearing, the Com- 
missioner’s determination in those respects 
is approved. Lewis E. Downer v. Commis- 
sioner, CCH Dec. 14,482(M). 


Separate entities of corporation and stock- 
holders.—In 1940 taxpayer commenced fore- 
closure proceedings on two properties, and 
after bidding in the properties at public sale 
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organized a corporation to which the bids 
were assigned. Both properties were then 
deeded to the corporation. Taxpayer organ- 
ized the corporations to avoid personal lia- 
bility on the mortgages that would have to 
be given in arranging permanent financing 
on the properties. Thereafter, on July 10, 
1940, the corporation executed a warranty 
deed purporting to convey both properties 
back to taxpayer, but the deed was not 
recorded until 1943, after permanent financ- 
ing arrangements took place. Taxpayer then 
recorded the deed and before the close of 
1943 dissolved the corporation. ‘The cor- 
poration never issued certificates for shares 
of stock, never had any employees, never 
had a bank account. No business was trans- 
acted in the name of the corporation except 
what was done in connection with mort- 
gages, taxes, insurance, etc. Those matters 
were all handled by taxpayer individually in 
the name of the corporation. All of the 
rental income on the properties was de- 
posited in taxpayer’s personal bank account 
and all expenses were paid by taxpayer from 
checks drawn on that account. Taxpayer 
on his individual income tax return claimed 
a deduction for loss on the rental operations 
in 1941 of $4,821.82. The Commissioner dis- 
allowed the loss deduction claimed on the 
ground that the loss was that of the cor- 
poration and was therefore not allowable to 
taxpayer individually. The Tax Court holds 
that the corporation existed as a separate 
taxable entity and held title to the properties 
during the taxable years, that the convey- 
ance to taxpayer was not intended to be 
effective until it was recorded in 1943, and 
therefore the loss on rental operations was 
not allowable to taxpayer as an individual. 
Abraham J. Halprin v. Commissioner. CCH 
Dec. 14,692(M). 


Deductions: Expenses: Proof.—Taxpayer 
operated a restaurant and bar, and all sales 
at the restaurant and bar were rung up on 
a cash register. During the taxable year 
taxpayer was engaged as an agent for the 
purpose of inducing saloons to install punch- 
boards, for a compensation of 25 percent of 
the amount received by his principal from 
the operation of the punchboards. In 
August, 1941, the operation of the punch- 
boards was stopped by police authorities. 
Taxpayer deposited commissions received 
from his agency in his cash register, but did 
not ring them up, and at the close of the 
year his register showed an overage of more 
than $6,000. For income tax purposes, the 
Tax Court included this amount as part of 
the cash receipts from the cafe. Taxpayer 
claimed deductions for entertainment and 
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automobile expenses in connection with his 
operation of the agency, and estimated these 
to be $1,500. The Tax Court holds the de- 
ductions not allowable for the reason that 
there was no record as to the actual amount 
spent, and taxpayer failed to show that any 
part of the deductions claimed represented 
ordinary and necessary expenses of tax- 
payer’s agency business. Ben Harris and 
Rhea Harris v. Commissioner. CCH Dec. 
14,717(M). 


















































Purpose of recapitalization.—Taxpayer A 
was the executor of decedent’s estate which 
owned 888 shares of the 1,000 shares of no 
par value common stock of a corporation. 
Taxpayer B owned the remaining 112 
shares. At the time of decedent’s death, and 
in accordance with the terms of the will, an 
attempt was made to sell its shares, but it 
was unsuccessful; consequently, it was neces- 
sary to obtain the services of an efficient 
manager. Y was considered the best person 
for the corporation’s management, but he 
was not financially able to purchase the 888 
shares, and also, he was willing to under- 
take the management only if he might acquire 
ownership in the corporation. Subsequently. 
the 1,000 shares of no par value common stock, 
which had therefofore been authorized and 
issued, were replaced by 1,000 shares of com- 
mon capital stock having a par value of $1 
per share, and $135,000 face amount of 7% 
debenture notes, maturing serially from five 
to twelve years after June 1, 1939, were 
issued. Y took over the management and 
was given an option to purchase, from time 
to time, all shares of the common stock of 
the corporation in blocks, the right to pur- 
chase said shares being contingent upon the 
corporation’s having retired a designated 
amount of its debentures. In A’s fiduciary 
return for 1939 no amount representing gain 
or other income resulting from the receipt 
of the new common stock and debentures of 
the corporation in exchange for the 888 
shares of common stock was included in 
gross income. B neglected to file an income 
tax return for 1939. Taxpayers contend that 
the issuance of the $1 par value common 
stock and debentures in exchange for its no 
par value common stock constituted a re- 
capitalization and reorganization under sec- 
tion 112 (g), Internal Revenue Code, for the 
valid business purpose of obtaining the 
services of Y, and that no gain or loss on 
the exchange is recognizable under the pro- 
visions of section 112 (b) (3), Internal Rev- 
enue Code. The Tax Court, in sustaining 
the Commissioner held that there was no 
stautory reorganization and that the distri- 
bution to taxpayers of the debentures con- 





























































eithe 
Inte 
the 

avai 
the 

or b 
clud 
subs 
corp 
ings 
pos¢ 
the 

cum 
pore 
the 

the 

Mar 
Tru 
Wil 


fere 


tion 
was 
trus 
der’ 
trib 
and 
dea 
tru: 
ves 

rea 
sel 
fro 
cha 
tru: 
ent 


Sir 
th 


In 





h his 
these 
e de- 
- that 


10unt 
t any 
ented 
tax- 
5 and 
Dec. 


yer A 
which 
of no 
ation. 
r i 
h, and 
ill, an 
but it 
neces- 
ficient 
yerson 
ut he 
ne 888 
inder- 
quire 
uently, 
stock, 
d and 
f com- 
of $1 
of 7% 
m five 
were 
it and 
n time 
ock of 
O pur- 
on the 
rnated 
luciary 
gz gain 
receipt 
ures of 
1e 888 
ded in 
ncome 
id that 
ymmon 
its no 
| a re- 
er sec- 
for the 
ig the 
oss on 
1e€ pro- 
al Rev- 
taining 
was no 
distri- 
25 con- 


igazine 





stituted a distribution taxable as a dividend 
either under section 115 (a) or under 115 (g), 
Internal Revenue Code, to the extent that 
the corporation had earnings and profits 
available for distribution, on the finding that 
the recapitalization had no valid corporate 
or business purpose. From the evidence, in- 
cluding issuance of debentures in an amount 
substantially equivalent to the amount of the 
corporation’s surplus and accumulated earn- 
ings, the court concluded that the real pur- 
pose of the recapitalization was to protect 
the interests of the stockholders in the ac- 
cumulated surplus and earnings of the cor- 
poration. A penalty of 25% was added to 
the deficiency in the income tax of B for 
the year 1939 for failure to file a return. 
Marion Heady v. Commissioner; The Union 
Trust Company of Indianapolis, Trustee under 
Will of Harvey A. Tutewiler, Deceased Trans- 
feree v. Commissioner. CCH Dec. 14,702(M). 


Trust organization resembling associa- 
tion: Taxable as corporation.—Taxpayer 
was a trust formed under a conveyance in 
trust by the individual owners. The income 
derived from the trust property was dis- 
tributable to the settlors for their lifetimes 
and/or the duration of the trust, and on the 
death of any one then to his heirs. The 
trustees were given power to sell and rein- 
vest, to change personalty into realty, and 
realty into personalty, reserving to them- 
selves limited liability, and were exempted 
from the statutory restriction upon the 
character of investments permitted to a 
trustee. On behalf of taxpayer, the trustees 
entered into an agreement with certain other 
trusts and an individual for the organization 
and operation of a manufacturing business, 
and participated in the carrying on of that 
business and derived substantial profits 
therefrom. The organization of that busi- 
ness was held to constitute an association. 
Debenture bonds issued to taxpayer were 
distributed to the beneficiaries in proportion 
to the value of their several contributions, 
and these were transferable. Taxpayer con- 
tends it is a pure trust and cannot be classed 
aS an association taxable as a corporation. 
The Tax Court holds on the authority of 
Morrissey v. Com., 296 U. S. 344, 36-1 ustc 
{ 9020, that in taxpayer’s organization there 
is corporate resemblance sufficient to be 
classified as an association within Code Sec. 
3797 (a) (3), and is consequently taxable as 
a corporation. There was centralized man- 
agement, and the bonds which were dis- 
tributed were transferable and the equivalent 
of stock. Thet Court holds further that 
since the organization in whose business 
the trustees participated was held to be an 
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association, taxpayer’s income for the tax- 
able years might be adjusted to include only 
the actual amounts distributed to it by that 
company, instead of its proportion of the 
distributable income of that business. Hoer- 
sting Family Trust, Albert J. Hoersting and 
Eleanor Sherman, Trustees v. Commissioner. 
CCH Dec. 14,704(M). 


Grantor of trust reserving right to modify 
terms and change beneficiaries.—Taxpayer 
as grantor created trusts for benefit of his 
children expressly reserving the right to 
modify or alter, from time to time, the trust 
agreements, including the power to change 
the beneficiaries of the principal and income 
and to increase or decrease their beneficial 
interests, though he could not revest himself 
with title to the corpora or direct that any 
of the income therefrom be paid over to him 
or his estate. The Tax Court holds that 
such grantor is the owner of the trust 
property for purposes of Code Sec. 22 (a). 


Assignment to trust of royalty payments 
for services: Taxable to whom.—Taxpayer 
rendered legal services to certain corpora- 
tions, and as compensation each of them 
agreed to pay taxpayer a percentage of 
royalty payments they were to receive for 
the use of patents which he assisted in 
negotiating for them. Taxpayer assigned 
his right and title in and to such service con- 
tract to a trust established by him. Inas- 
much as he purported to assign only the 
income or “interest” in such contract and 
not his “investment” therein, it was held by 
the Tax Court that such payments were 
taxable to him and not the trust.—Nelson 
Littell v. Commissioner, CCH Dec. 14,486(M). 


Surrender of part holdings: Basis of re- 
maining shares.—Taxpayer in 1922 owned 
90 shares of common stock and 10 shares of 
preferred stock in a grocery corporation for 
which he paid $10,000 or $100 a share. That 
year, taxpayer in order to benefit the finan- 
cial position of the corporation turned in 
one-half of his holdings, and received no 
consideration therefor. In 1924 taxpayer 
turned in the remainder of his common 
stock for no consideration, thus retaining 
only five shares of preferred stock. In the 
taxable year, taxpayer sold his five remain- 
ing shares of preferred stock for $130 per 
share or $650. Taxpayer claimed a net long- 
term capital loss. The Commissioner dis- 
allowed the loss and determined a net long-term 
capital gain. The Tax Court holds, on 
the authority of Kristler v. Burdett, 58 Fed. 
(2d) 687, 3 ustc J 922, that the basis to the 
taxpayer of the stock sold was the cost of 


[Continued on page 1174] 
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WASHINGTON 


Congress: The wartime control of profit 
through the medium of the excess profits 
tax has been taken from business, begin- 
ning with January 1946, through the enact- 
ment of the Revenue Act of 1945, and the 
repealed statute takes its place on the shelf 
beside its older brother of World War I, 
where businessmen hope that it will stay 
for at least a good many business generations. 


The repeal of the statute, does not, how- 
ever, mean the end of excess profits tax 
problems for the businessman, for there are 
still thousands of returns, for the past few 
years, for auditing and then the much cussed 
and discussed section 722 will harry many 
a judge with its charts, graphs and volume 
of economic data. 


Congress promises to turn its attention 
to taxes again shortly after the beginning 
oi the year, and this time to give the volum- 
inous Code a thorough going-over. Snap- 
ping for attention are the labor unions and 
the co-operatives. (Pennsylvania has just 
enacted a law imposing an excise tax of 
4% of net income on co-operative agricul- 
tural associations.) . 


A new section of the Revenue Act of 1943 
required certain organizations, exempt from 
tax, to file information returns with the 
Treasury, and statistical data from these 
returns have just been released. Labor 
unions filed 28,638 returns reporting gross 
income of $389,686,000 and 5,595 farmers 
co-ops reported a gross income $2,233,904,C00. 


The income of the labor unions is more 
than the Treasury receives from the normal 
tax from individuals liable for that tax only 
{$310 millions), and the gross income of the 
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co-ops is about one-third of the amount of 
exemption granted these 16 million tax- 
payers ($6,030 million). Remember that 
this is income that is exempt from tax. 


The President: The bogey of socialized 
medicine has taken more beatings than the 
proverbial dragon, and yet, it still retains 
a tiny spark of life, which some Good 
Samaritan nurtures and preserves. Goy- 
ernor Warren of California might be called 
that Good Samaritan. 


The man who refused the proffered can- 
didacy of Republican vice-presidency at the 
Chicago convention was aided in the ad- 
ministration of plasma to the patient by the 
CIO-PAC, while the California State Medical 
Association stood by suggesting the medieval 
practice of phlebotomy. 


The Governor and the CIO were spon- 
soring bills in the California state legis- 
lature earlier this year for the inauguration 
of a health insurance program and the 
California State Medical Association was 
trying to sell, in the face of all this competi- 
tion, a program, which, if anything, would 
have provided the sick with money to pay 
their doctor. 


The Governor’s program provided such 
basic services as: preventive, diagnostic, 
therapeutic or other medical care. Added 
to this would have been consultation and 
specialist services; the facilities provided by 
laboratory and X-ray; hospitalization for a 
period of not to exceed twenty-one days in 
any one calendar year for each illness; 
general nursing, tooth extraction, biologics, 
bandages and a limited amount of pre- 
scribed drugs. 


About this time Representative Dingell 
introduced in the House of Representatives 
his H. R. 395, which provides much the 
same program on a national scale. 


The sweetness for the beneficiaries of this 
state philanthropy was bitter bile to the 
California businessman, who saw _ himself 
cast in the role of angel of the show. It 
was estimated that he would have to pay 
14%4% tax on his entire payroll and this 
added expense of doing business would 
hinder him in competition with businessmen 
from other states who had no such pro- 
gram. (Somehow the Governor’s program 
did not come off. The California legislature 
adjourned without giving the needed sanction. 


But who cares what happens in California? 
The state can’t be so wonderful if only 
eight of the one-hundred-twenty million 
people in the United States live there. Don’t 
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be fooled. The California program has 
taken on a national aspect that may affect 
us all. 


Remembering that the Townsend plan 
for old-age security sprouted and blossomed 
in California, and then pollinated the other 
states so that pressure was brought on 
Congress for the enactment of a social 
security program, many of the opponents 
and the proponents of socialized medicine 
and health insurance programs were keep- 
ing their eyes on the Golden State. 


Socialized medicine has long been under 
the therapeutic eye of the American Medical 
Association. It was known to have been 
one of the special postwar projects of the 
late President Roosevelt. He was vitally 
interested in the Wagner-Murray- Dingell 
bill which was brushed off the table at the 
end of the last session of Congress, last 
December. 


The new bill, H. R. 395, which was men- 
tioned previously, was to have been its suc- 
cessor at this session of Congress. The 
pollen has taken effect. President Truman 
has committed himself to this program and 


anew Dingell bill has just been introduced 
—H. R. 4730. 


Mr. Truman disclaims, however, that his 
plan is “socialized medicine.” In his speech 
on November 19 he said: 


“Socialized medicine means that all doc- 
tcrs work as employees of government. The 
American people want no such system. No 
such system is here proposed. 


“Under the plan I suggest, our people 
would continue to get medical and hospital 
services just as they do now—on the basis 
of their own voluntary decisions and choices. 
Cur doctors and hospitals would continue 
to deal with disease with the same profes- 
sional freedom as now. There would, how- 
ever, be this all-important difference: 
whether or not patients get the services they 
need would not depend on how much they 
can afford to pay at the time. 


“T am in favor of the broadest possible 
coverage for this insurance system. I be- 
lieve that all persons who work for a living 
and their dependents should be covered 
under such an insurance plan. This would 
include wage-and-salary earners, those in 
business for themselves, professional per- 
sons, farmers, agricultural labor, domestic 
employees, Government employees, and em- 
Ployees of non-profit institutions and their 
families. 


Washington Tax Talk 


“In addition, needy persons and other 
groups should be covered through ap- 
propriate premiums paid for them by public 
agencies. Increased Federal funds should 
also be made available by the Congress 
under the public assistance programs to re- 
imburse the States for part of such premiums, 
as well as for direct expenditures made by 
the States in payment for medical services 
provided by doctors, hospitals, and other 
agencies to needy persons. 


“Premiums for present social-insurance 
benefits are calculated on the first $3,000 of 
earnings in a year. It might be well to have 
all such premiums, including those for health, 
calculated on a somewhat higher amount, 
such as $3,600. 


“A broad program of prepayment for 
medical care would need total amounts ap- 
proximately equal to 4 percent of such earn- 
ings. The people of the United States have 
been spending, on the average, nearly this 
percentage of their incomes for sickness 
care. How much of the total fund should 
come from the insurance premiums and how 
much from general revenues is a matter 
for the Congress to decide.” 


State Taxmen: At the recent meeting of 
the National Association of Tax Adminis- 
trators in Montgomery, Alabama, the ques- 
tion was asked; what shall be done about 
federal and state tax cooperation ?—which 
only raised another question, what hap- 
pened to the report of the Committee on 
Intergovernmental Fiscal Relations which 
was submitted to Secretary Morgenthau in 
May of 1943? This report covering two 
year’s work by the Committee recommended 
the establishment of a Federal—State 
Fiscal Authority to work on this problem of 
federal—state tax cooperation. There are 
too many overlapping tax systems, expendi- 
tures and debt systems. If you did much 
work with taxes of various states you may, 
too, have wondered, as have a number of 
other taxmen, if we are one nation or a 
confederation of 48 separate jurisdiction, 
each out to get theirs from the taxpayer 
before some other state gets to him first. 


Mr. Alger Chapman, the new President 
of the Tax Commission of the state of New 
York, told the tax administrators, that there 
had been too much talking on this subject 
of federal and state cooperation and too 
little action. Possible he had reference to 
the remarks of his predecessor that the in- 
come tax field should be left to the federal 
government exclusively. 
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Taxes have become big business, but this 
is because taxpayers have been demanding 
more services from the government in the 
last few years and war incomes have pro- 
vided increased revenues which many of 
these tax administrators fear will not last. 
As the very charming host of the associa- 
tion, the governor of Alabama Chauncey 
Sparks, put it: 


“The reduction or eliminations (of tax 
sources) made because certain sources of 
taxation are temporarily enlarged because 
of the war, present the danger of leaving 
some of the essentail services of state gov- 
ernment stranded in the postwar period or 
so deflated that they cannot perform effi- 
ciently their functions. * * * During three 
different periods in the history of our state 
citizens have suffered by the heavy burdens 
of debt created or allowed by laws passed 
in prosperous times, when both revenues 
and costs were high.” 


This in-all probability represented the 
sentiments of most of the tax administrators. 
The end of the war will bring about a down- 
ward trend in tax collections. The Tar 
Administrator News states that state tax col- 
lections for the fiscal year 1945 have reached 
a new high. Increase over preceding years 
is as follows: 


1945 over 1944 1.90% 
1945 over 1943 7.7% 
1945 over 1940 32.5% 
1945 over 1937 64% 


Hollywood: Time magazine of Novem- 
ber 5 reports that ingenious Hollywood 
has turned its talents to tax saving and has 
found a “stupendous” loophole in the Rev- 
enue Act through which “colossal” tax sav- 
ings are possible. A preview discloses that 
actors incorporate a picture, hold it, when 
finished, for six months, and then sell it, 
dissolving the corporation and reporting a 
capital gain profit taxable at 25%. Taxes, 
like love and war, seem to have “gone 
Hollywood.” 


The Treasury: Procedure for the re- 
demption on or after January 1, 1946, of 
excess profits tax refund bonds, as author- 
ized in the recently enacted Tax Adjust- 
ment Act of 1945, was announced by the 
Treasury Department. All of the outstand- 


ing tax refund bonds become eligible for 
redemption on that date. 


Owners who desire payment on January | 
are urged to surrender their bonds imme- 
diately. Others are requested to surrender 
their bonds well in advance of any later 
payment date desired. 


Full instructions on how to submit the 
bonds for redemption will be mailed within 
the next few days to all owners of record, 
of whom there are approximately 70,000, 
Assignment of the bonds to the Secretary 
of the Treasury for redemption is to be 
made by executing a form on the back of 
the securities, unless otherwise specifically 
instructed. They are then to be forwarded 
to the Treasury Department, Fiscal Sery- 
ice, Division of Loans and Currency, Wash- 
ington 25, D. C., or to any Federal Reserve 
Bank or branch. 


Although eligible for redemption Janv- 
ary 1, the bonds continue to be non-negoti- 
able until six months after the formal ending 
of World War II hostilities. Bonds to the 
amount of $1,112,536,347.70 were outstand- 
ing on October 31. They are non-interest 
bearing. 


The Commissioner: Joseph D. Nunan, 
Jr., anticipating numerous requests for ad- 
justments in inventory values, on account 
of the ending of the war, by manufacturers 
and dealers in goods adaptable to war 
needs, and the reductions in inventory 
values below cost for other reasons with 
the view of securing the benefit of any de- 
crease in income and excess profits tax 
rates for 1946, announced that the Bureau 
of Internal Revenue will carefully scrutinize 
any claims for reduction of inventory values 
and that revenue agents have been instructed 
to make careful investigation of all inven- 
tory adjustments. He stated that due to 
the shortage in civilian goods and. the ex- 
ceedingly strong demand for such goods, 
no anticipated losses will be allowed through 
reduction of inventory values on goods suit- 
able for conversion to civilian uses. He 
again called attention to the fact that no 
excess payment for goods purchased at 
prices above the ceiling prices fixed by the 
Office of Price Administration will be al- 
lowed either as cost of goods sold or as 
an item of expense deductible from gross 
income. 
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in the Field of Taxation 


Decoding the Code, or 
Section 722 in Translation 


Now that the excess profits tax is to be 
buried along with World War II, interpret- 
ing Code Section 722 is not so vital a task 
for the ambitious author-taxman. How- 
ever, the countless relief-seekers with claims 
still pending and all those with an un- 
daunted theoretical interest in the excess 
profits tax will be interested in further eluci- 
dation of the, enigmatic Section 722. 


The first and foremost difficulty is the 
very language in which Section 722 is couched. 
“If the adjusted excess profits net income 
(computed without reference to section 722) 
for the taxable year of a taxpayer which 
claims on its return, in accordance with 
regulations prescribed by the Commissioner 
with the approval of the Secretary, the bene- 
fits of section 722, is in excess of 50 per 
centum of its normal tax net income for 
such year, computed without the credit pro- 
vided in section 26(e) (relating to adjusted 
excess profits net income), the amount of 
tax payable at the time prescribed for pay- 
ment may be reduced by an amount . 
etc., etc.” Any progress the reader makes 
is certainly via detours. Periphrastic, re- 
dundant, pleonastic—all are fitting epithets, 
to which those who proofread the law would 
add “soporific.” True, even Homer nods, 
but had he confined his attention to tax 
regulations, his fame would rest solely on 
his nodding. 


Section 722 was not always verbose. At 
the time of its approval on October 8, 1940, 
it merely stated that “. the Commis- 
sioner shall also have authority to make such 
adjustments as may be necessary to adjust 
abnormalities affecting income or capital.” 
This hazy generalization, however, could 
hardly be satisfactory, and for nearly five 
years after the first draft of Section 722 was 
written into the tax laws, practically no 


Current Books of Interest 


claims of any size were specifically allowed. 
In its present state of verbal inflation, the 
actual bases on which relief may be granted 
are highly controversial and uncertain. 


Among recent books interpreting the 722 
provisions are two which deserve special 
attention: Excess Profits Tax Relief (Re- 
vised Edition), by Hugh C. Bickford (Pren- 
tice-Hall, Inc., New York, 1945. 665 pages. 
Price: $7.50) and Tax Relief Under Section 
722 by Dr. Paul W. Ellis (Studies in Busi- 
ness Policy, No. 9; National Industrial Con- 
ference Board, Inc., 247 Park Avenue, New 
York 17, N. Y.; July, 1945; 48 pages.). 


Sec. 722 Omnibus. Mr. Bickford’s book 
is an impressive tome, large in size and 
scope. A member of the District of Colum- 
bia bar and the U. S. Supreme Court bar, 
the author has served in the Bureau, and has 
specialized in tax practice for the past twenty 
years. Apparently confident that he has 
learned the taxman’s tongue without for- 
getting his own native English, he has 
sought in his book to translate the provi- 
sions of Section 722 and the Bureau’s Bulle- 
tin on Section 722 into comprehensible and 
logical form. Note that even the interpreta- 
tive bulletin needs interpretation! 


Like many an author before and since 
Caesar, Mr. Bickford divides his field into 
three parts: (1) the history of excess profits 
tax legislation in the U. S. and, to some ex- 
tent, abroad: (2) the general provisions of 
the excess profits tax law; and (3) the pre- 
cise provisions of Section 722 in detail. For 
this 1945 edition, the entire book has been 
revised and expanded. The chapter on 
“Variant Business Cycles” has been greatly 
enlarged by the inclusion of additional eco- 
nomic and statistical material and fuller ex- 
planation of the recognized methods of 
comparing divergent cycles. The chapter 
on cases involving “Change in Character of 
Business” has likewise been greatly expanded. 
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Mr. Bickford’s interpretative comment 
covers 290 pages, which should be adequate 
when the plain-English approach is being 
used. The rest of the book includes: biblio- 
graphical and statistical data; texts of the 
acts and amendments which made Sec- 
tion 722 what it is today; regulations under 
Section 722; reports of Congressional Com- 
mittees; the Bureau’s Bulletin in full text; 
a sample Form 991; and a general index. 
Too much appendix and too little interpre- 
tation, some critics will say. The advan- 
tages, however, of having full texts together 
with interpretative comment seem obvious. 
The book is really a Section 722 omnibus— 
for those who want in one volume both an 
interpretation in decoded Bureauese and a 
library of Section 722 materials. 


Sec. 722 Workbook. Dr. Ellis’ book, on 
the contrary, is a light-weight, paper-bound 
publication made for the work desk. It 
should be a useful reference for industrial 
corporations with claims still in the process 
of settlement. The practices of over 350 
companies have been analyzed in making 
the study. Describing the origin of the 
report, Dr. Ellis writes: “The Conference 
Board organized its ‘Working Conference 
on Section 722’ in December, 1943, and has 
been following the trend of thought and 
administrative progress rather closely. Be- 
cause of the considerable interest and un- 
certainty surrounding claims under Section 
722, the Board in the summer of 1944 circu- 
lated inquiry forms among its Associates to 
obtain the facts relating to both practices 
and progress of claims for relief. This 
Report includes an analysis of the replies.” 


Following the analysis is a well-organized 
bibliography covering the more important 
articles and books on excess profits tax re- 
lief published by May, 1945. Brief reviews 
of the publications are given as aids to read- 
ers who may want to explore special phases 
of the subject. Mr. Bickford’s book is listed 
as “the most comprehensive general analysis 
of Section 722 except for the Bureau’s 
Bulletin.” Reference, however, is to the 
unrevised edition, and the defects mentioned 
—the fact that it was published before the 
Bureau’s Bulletin was available and the weak 
economic analysis of cycle cases and “Statis- 
tics of Income” data—have been remedied in 
the current edition described above. Also 
listed in the bibliography of the Conference 
Board Report are several articles from TAXEs. 
So it too has done an interpreter’s job! 


Following the bibliography are the more 
important provisions of the excess profits 
tax law; the text of G. C. M. 24,013, prohibit- 
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ing the taxpayer from including war-induced 
income in constructive base period net income: 
the text of G. C. M. 24,239, providing that a 
change in capacity for production may in- 
clude provision for additional processes in 
production without increasing quantity of 
output; and two B. I. R. Mimeographs, one 
holding that minor industrial groups per 1937 
Statistics of Income classification are not 
eligible for relief under Section 722(b) (3) (A) 
and the other presenting statistics of cor- 
porate profits, 1918-1939, for use with ap- 
plications for relief. 


Thus, even the 48-page Conference Board 
Report includes a wealth of valuable refer- 
ence material. Both it and Mr. Bickford’s 
book, different as they are in size and scope, 
should prove valuable additions to the liter- 
ature of the excess profits tax. 


Model Tax Treaties 


With uneasy thoughts of Nagasaki, most 
of us admit that the transition from nation- 
alist to internationalist must be completed. 
One movement in the right direction— 
which the United States joined in the thir- 
ties—is the making of treaties to eliminate 
international double taxation. Only with 
the end of discriminatory taxation of foreign 
business and investment can the desired 
expansion of international economic inter- 
course be realized. 


The League of Nations began work on 
the problem in 1921, and the result has been 
a fairly complete network of treaties for the 
avoidance of international double taxation 
and fiscal evasion. At a regional tax con- 
ference held in July, 1943, in Mexico City, 
the latest efforts of the League experts were 
codified in the form of three coordinated 
model conventions covering the various 
aspects of international tax relations. These 
model conventions are contained in a report 
published by the League and distributed in 
the U. S. by the International Documents 
Service, Columbia University Press, 2960 
troadway, New York 27. The 86-page 
book is entitled Model Bilateral Conventions 
for the Prevention of International Double 
Taxation and Fiscal Evasion: Second Re- 
gional Tax Conference; its price, $1.00. 


The model conventions are accompanied 
by a commentary explaining the economic, 
financial, legal, accounting and administra- 
tive considerations that underlie their pro- 
visions, and the manner in which their 
clauses can be adapted to individual tax 
legislations so as to facilitate the conclu- 
sions of tax treatics. 
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The conventions are founded on the con- 
ception that a balance has to exist between 
the taxing rights of the country where a 
taxpayer resides and the country where his 
property or the source of his income is situ- 
ated. They make the sacrifices involved in 
eliminating double taxation more acceptable 
to national treasuries not only because they 
make recommendations concerning the sup- 
pression of fiscal evasion, but also because 
they discourage unsound financial transfers. 
The conventions are destined to serve as a 
basis in negotiations toward a tax under- 
standing between nations. 


Directors and Their Functions 

In recent years there has been much con- 
troversy over the place of directors in business 
society. Heated and long-winded discus- 
sions take place about the proper qualifica- 
tions for directors, the effectiveness of 
“inside” and “outside” directors, their re- 
sponsibilities in a democratic society. Dr. 
John Calhoun Baker, President of Ohio 
University, has turned the cool light of re- 
search on the problem, and the result is a 


realistic account, substantiated by actual 
cases, of the way directors function in the 
modern business world. (Directors and 
Their Functions—A Preliminary Study. Har- 
vard Business School, Division of Research, 
Soldiers Field, Boston 63, Massachusetts. 
145 pages. Price, $2.50.) 


Although directors in conjunction with 
executive officers are responsible for the 
successful operation of corporations, amaz- 
ingly little is known about their duties, 
practices, and contributions. Dr. Baker 
shows that the essential concern of directors, 
especially in large corporations, is not today, 
nor should it ever have been, merely the 
protection of stockholders and their inter- 
ests. The real problem is the reconciliation 
of private enterprise with the smooth work- 
ings of a democratic society with justice to 
all groups: stockholders, executives, em- 
ployees, creditors, customers, and the public. 
This broad concept of the function of the 
director has been frequently overlooked, and 
Dr. Baker’s book comes as a scholarly and 
timely reminder that directors can and should 
make a vital contribution to our national life. 


THE DOCTRINE OF ESTOPPEL— Continued from page 1140 


The court said that neither the taxpayer 
nor the Commissioner had any choice as 
to the year for the imposition of the tax 
upon the gain received by lessor. A re- 
versal of the Board’s decision did not de- 
prive the Government of relief, for under 
the provisions of the Act of May 28, 1938, 
Ch. 289, § 820, 52 Stat. 581, codified in Sec- 


tion 3801 of the Internal Revenue Code, 
an erroneous inclusion or omission from 
the gross income of a taxpayer, affecting 
the basis of property for gain or loss on 
sale may now be corrected despite the run- 
ning of the statutory period of limitations. 


{The End] 


Capital Stock Taxes Reimbursable 


Contractors may now recover federal capital stock taxes under CPFF con- 
tracts, according to recent decisions of the Comptroller General. Specific author- 
izations under Treasury Decision 5000 or under the terms of the contracts are 
not necessary conditions for such allowances. Earlier decisions of the Comp- 
troller General denied reimbursement, but it is now granted in view of the fact 
that the tax is based upon a reasonable, rather than inflated, capital stock evalua- 
tion, and the expense is evidently incident to the performance of the contract. 


Current Books of Interest 
































































































































TALR ARC 


The Shoptalkers: “For our little ‘town 
meeting’ forum for this month, I should 
like to offer a nice, provocative question,” 
announced Philo, “and here it is: should 
taxes be reduced?” 


‘Don’t be silly,” retorted Oldtimer. “That 
isn’t a proper question. Of course, they 
should be reduced! Who ever heard of 
even questioning it. Don’t waste our time 
with silly ones like that.” 


“Wait a minute, now,” cautioned Philo. 
“IT am not kidding, and I think the question 
a perfectly good one, perhaps because every- 
one seems to take it for granted that tax 
cuts are the only alternative ahead of us. 
Personally, I am not necessarily arguing for 
or against; I merely submit that it is a good 
and proper question for discussion.” 


“T wouldn’t concede even that,” objected 
Oldtimer. “With war expenditures behind 
us and inflationary tendencies skidding to a 
halt I think most everyone has earned a tax 
cut as a sort of victory bonus, and I don’t 
know anyone who feels any different about 
it. Every postwar tax bill and proposal has 
been directed toward postwar tax cuts and 
steps have already been taken to put much 
of it into effect. Why waste time now at 
this late date arguing the merits of tax cuts. 
They have nothing but merit!” 


“Let’s hear what Philo is up to,” sug- 
gested the Kid. “Whatever it is had better 
be good. But it sounds crazy!” 


“The proposition, as I look at it, is simple,” 
said Philo. “It boils right down to this: 
what do we want to buy with our tax money? 
Do we want to buy a large measure of cer- 
tain good things or do we want to skimp 
and practically do without?” 


“What on earth are you talking about?” 
exclaimed Oldtimer. “Do you want to ‘buy’ 
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jobs by putting Government into business 
on taxpayers’ money, or what are you aim- 
ing at?” 


“Nothing like that,” retorted Philo. “But 
take education, for instance... As taxpayers, 
do we want to buy a full measure of it for 
our children, for all of them, or do we want 
to save a bit on the tax bill and. compromise 
the quality of our education. There’s one 
instance where you ‘pays your money and 
you takes your choice’.” 


“A very good point,” conceded Oldtimer, 
“and when you put it that way I’m inclined 
to agree that there ts a question about this 
out-and-out, unreasoned tax reduction de- 
mand, It has come to be a fetish in a way, 
is approached emotionally more often than 
rationally.” 


“You can count me in on some extra 
taxes, or rather less of tax cut, if the differ- 
ence goes to put our school system in decent 
shape,” agreed the Kid. ‘“What.:.we have 
now is perhaps most accurately labeled a 
material disgrace, from several points of 
view. No thinking citizen wants tax cuts 
at the cost of continuing the deplorable edu- 
cational facilities we keep stumbling along 
with.” 

“Them’s pretty harsh wards,” observed 
Oldtime. “What, specifically, calls forth 
such an outburst?” 


“The record, the facts,” answered the 
Kid. “Surely you know that the public 
schools don’t turn out graduates that have 
been given an even chance to prepare them- 
selves to face life in the year 1946. ' Most of 
them are a poor excuse for education. Ask 
Selective Service what they found out. We 
have a long way to go...” 


“Well, I read about instances where 
teachers get $900 a year, and even -$600,” 


December, 1945 @ TAX ES—The Tax Magazine 






1siness 
u aim- 


. “But 
ayers, 
it for 
e want 
romise 
’S one 
»y and 


Itimer, 
iclined 
ut this 
on de- 
a way, 
n than 


extra 
differ- 
decent 
> have 
eled a 
nts of 
x cuts 
e edu- 
along 


served 
forth 


d the 
public 
t have 
them- 
fost of 
~ Ask 
t. We 


where 


$600,” 


Zazine 


replied Oldtimer, “and there’s of course not 
a word that can be said in defense of any- 
thing like that.” 


“That’s an important phase of the prob- 
jem,” admitted Philo, “but the essentials 
concern themselves with what is being taught, 
what is not being taught and why it takes 
so long to have so little to show for a 
‘schooling’. The whole scheme of teaching 

” 


“The Army and Navy wartime education 
programs were streamlined and result-get- 
ting,” ventured Oldtimer. 


“That’s it! There’s your answer,” re- 
joined Philo. “When the pressure is on, it 
can be done, all right. Archaic and sloppy 
teaching techniques are not inevitable, as 
the Army and Navy trail-blazing has shown. 
And the question is: shouldn’t we buy our- 
selves some more of this up-to-date, result- 
getting, purposeful education rather than 
holler for another few dollars tax cost?” 


“No argument there,” conceded Oldtimer. 
“We can obviously afford to spend a great 
deal on improving our educational set-up 
and still have a walloping good tax cut.” 


“Schools are supported by local taxes, not 
federal funds,” the Kid pointed out, “and 
that’s one of the things that are wrong. A 
high IQ kid in one locality will get an alto- 
gether different shake from a similar IQ kid 
ina different locality. That’s putting educa- 
tion on too much of a geographical hit or 
miss system... .” 


“And from here on out America is going 
to need to develop and make use of all the 
potential brainpower it has,” added Philo, 
“and therefore cannot afford to leave it in 
the hands of local politicians, many of 
whom haven’t been contaminated with 
much education themselves.” 


“The dear old departed WPA spent a 
few dollars putting up new schools here and 
there,” observed Oldtimer. “A step in the 
right direction.” 


Talking Shop 


“Yes, but a small one,” answered the Kid. 


“A school system needs buildings and various 


facilities, obviously. But fancy buildings 
don’t make a school. I don’t know what 
kind of an -ism I’ll be accused of advocating, 
but I would say school teachers belong on 
the federal Civil Service roster, at pretty 
good salaries. You cannot attract talent 
at the pay often offered for teaching as we 
have it today.” 


“Aren’t we off our regular subject a bit, 
talking education instead of taxes?” asked 
Oldtimer. 


“Not at all,” rejoined Philo. “Our theme 
is spending more tax money—and I don’t 
particularly care whether it be federal, state 
or local—for improved U. S. educational 
standards. That’s as good a tax topic as 
any.” 

“While we are on the subject,” said 
Oldtimer, “I should like to suggest one 
thing: we should, one and all, cut out the 
smug and self-satisfied references to our 
school system as being ‘the best in the 
world’. The facts are that that’s a lot of 
bunk, and if it were true it would only serve 
to show up that the rest of the world, educa- 
tion-wise, were in an awful state. Which 
isn’t so, and we should stop boasting about 
our ignorance on that score.” 


“However the tax bill is footed, you want 
uniform educational standards and facili- 
ties throughout the country, is that it?” 
asked the Kid. 


“Sure, why not,” said Philo. “Is there 
anything to defend a school in Squeedunk 
being inferior to a school in Boston or San 
Francisco? The accident of geographical 
residence is at present a hazard factor in 
education, and it should be eliminated. And. 
if a thorough overhauling of the whole edu- 
cational system is going to cost the average 
taxpayers two bits a day or ten times that 
much, that’s going to be the best invest- 
ment Mr. Average Taxpayer ever made. 
It’s on that score I say: make haste slowly 
in cutting taxes to the bone.” 


* 
* 











































































































STATE TAX 


ALABAMA 
January 1 





Automobile dealers’ reports due. 
Licenses of alcoholic beverage, whole- 
salers and distributors, expire. 


January 10—— 


Automobile dealers’ reports due. 

Report and payment of service licensees 
of alcoholic beverages due. 

Reports of manufacturers and distributors 
of alcoholic beverages due. 

Tobacco stamp and use tax report and 
payment due. 

Tobacco wholesalers and jobbers report 
due. 


January 15—— 


Carriers’, warehouses’ and transporters’ 
gasoline tax report due. 

Carriers’, warehouses’ and transporters’ 
lubricating oils tax reports due. 

Motor carriers’ mileage report and tax 
due. 

Oil and gas conservation tax report and 
payment due. 


January 20—— 


Automobile dealers’ reports due. 

Coal and iron ore mining tax report and 
payment due. 

Gasoline tax report and payment due. 

Lubricating oils tax report and payment 
due. 

Motor fuel tax report and payment due. 

Quarterly reports and payments from con- 
sumers of carbonic acid gas due. 

Quarterly reports and use tax payments 
from vendors or consumers due. 

Quarterly sales tax reports and 
ments due. 

Sales tax reports and payments due. 


pay- 


January 30—— 


Annual sales tax report due. 
Forest products reports and payments due. 


ARIZONA 
January 5—— 
Alcoholic beverages licensee’s report due. 
Second Monday—— 


Tax due on unsecured personal property 
within $200 value. 
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CALENDAR 


January 10—— 
Wholesalers of mait, vinous and spiritu- 
ous liquors reports and payment due, 
January 15—— 


Gross income reports and payments due, 
Motor carriers’ reports and taxes due. 
Use fuel tax report.and payment due. 


January 25—— 


Motor vehicle fuel distributors’, whole- 
salers’ and carriers’ reports and pay- 
ments due. 


January 30—— 
Annual gross income tax returns due. 


ARKANSAS 
January 1 
Motor vehicle fees due. 
January 10—— 
Alcoholic beverages consumers’ sales taxes 
due. 
Cigarette reports due. 
Motor fuel carriers’ report due. 
Natural resources severance tax report 
and payment due. 


Statement of purchases of natural re- 
sources, 


January 15——_ 

Alcoholic beverage reports due. 

Oil and gas reports and payments due. 
January 20—— 


Gross receipts tax report and payment 
due. 


Use fuel tax report and payment due. 





CALIFORNIA 
January 1—— 
Common carrier distilled spirits tax re- 
port and payment due. 
Gasoline tax report and payment due. 


January 15—— 


Beer and wine report and tax due. 

Carriers’ quarterly gross operating rev- 
enue reports and fees due. 

Distilled spirits report and tax due. 

Sales and use tax returns and tax due. 

Use fuel tax report and tax due. 


January 20—— 


Motor carriers’ gross receipts tax due. 
Second half of property taxes due. 
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COLORADO 


January 1 


Chain store tax license application and 


tax due. 
Quarterly report of private hospitals due. 
Renewals of motor vehicle registration 
take effect. 
January 1-15—— 


All persons, corporations or associations 
producing gold, silver, lead or copper 
shall file a statement of net proceeds to 
the county assessor between these dates. 


January 5—— 


Alcoholic beverage manufacturers’ re- 
ports due. 
Motor carriers’ tax due. 


January 10—— 
Motor carriers’ report due. 
January 15—— 


Coal mine owners’ inspection tax due. 
Sales tax reports and payments due. 
Use tax reports and payments due. 


January 25—— 
Coal royalty tax due, 
Gasoline (including diesel fuel) tax re- 
ports and payment due. 


CONNECTICUT 
January 1—— 
Gasoline tax due. 
January 15—— 
Cigarette tax report due. 
Gasoline use tax reports and payment due. 


State Tax Calendar 


January 20—— 


Alcoholic beverage tax return and pay- 
ment due. 


DELAWARE 
January 2 
First quarterly installment of railroad tax 
due. 
Franchise tax report due. 
Last day for payment of New Castle 
County property taxes. 


January 15—— 


Filling stations’ gascline tax report. 
Manufacturers and importers of alcoholic 
beverages report due. 


January 31 


Distributors’ gasoline tax report and pay- 
ment and carriers’ report due. 

Fourth installment of personal income 
tax due. 


DISTRICT OF COLUMBIA 
January 10—— 


Licensed manufacturers’ and wholesalers’ 
of beer report due. 

Licensed manufacturers, wholesalers or 
retailers of alcoholic beverages report 
due. 


January 15—— 
Tax on beer due. 


January 25—— 
Gasoline tax report and payment due 


FLORIDA 
January 1 
Sleeping and parlor car company gross 
receipts reports and taxes due. 


January 10—— 


Agents’ and wholesalers’ cigarette tax re- 
ports due. 

Manufacturers’ and distributors’ alcoholic 
beverages reports and taxes due. 


January 15—— 


Gasoline sales, use and storage reports 
and taxes due. 

Transporters’ and carriers’ alcoholic bev- 
erages reports due. 


January 25—— 


Oil and gas severance reports and taxes 
due. 
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GEORGIA 


January 1 
Franchise tax report and payment due. 





January 10—— 
Cigar and cigarette reports due. 
Liquor wholesalers’ reports due. 
Motor carriers’ reports due. 
January 15—— 
Malt beverage tax report due. 


January 20—— 
Gasoline tax report and payment due. 


IDAHO 
January 1 


Auto transportation 
ments due. 
Chain store license renewal date. 


January 10—— 
Dairy products substitutes dealers’ reports 
due. 
January 15—— 


Beer dealers’, brewers’ and wholesalers’ 
reports due. 


Cigarette wholesalers’ drop shipment re- 





companies’ state- 


ports due. 

Electric power companies’ report and tax 
due. 

Gasoline dealers’ tax report and payment 
due. 


Public utilities statement and tax due. 


January 31 
Beer tax, additional, due. 





ILLINOIS 
January 10—— 
Motor carriers’ mileage tax due. 
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January 15—— 
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Alcoholic beverage tax reports due. 
Cigarette tax return due. 
Electricity tax report and tax due. 
Franchise tax reports due. 

Gas tax report and tax due. 
Messages tax report and tax due. 
Sales tax report and payment due. 


January 20—— 
Gasoline tax report and payment due. 











January 31—— 
Transporters’ gasoline tax report due. 







INDIANA 





January 1—— 

Alcoholic vinous beverage tax due. 
January 15—— 

Alcoholic vinous beverage tax due. 

Fuel use tax reports and payment due. 
January 20—— 

Bank share tax report and payment due. 

Building and loan association’s intangibles 

tax report and payments due. 

January 25—— 

Gasoline tax report and payment due. 

















January 31 


Gross income tax information and with- 
holding return and quarterly tax returns 
and payment due. 











IOWA 











January 1 


Annual corporation report and fee due. 
Motor Carrier Compensation tax or first 
installment due. 








January 10—— 
Carriers’ gasoline tax report due. 
Cigarette vendors’ reports due. 


Class “A” permittees make beer tax re 
port and payment. 


January 20—— 
Distributors’ gasoline tax report and pay- 
ment due. 


Quarterly retail sales tax returns and pay- 
ment due. 
Use tax returns and payment due. 


January 25—— 


Domestic corporations subject to capital 
stock tax file annual capital stock report. 
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KANSAS 
January 5—— 
Cigarette distributors’ reports due. 


January 10—— 


Alcoholic and malt beverage wholesalers’ 
and distributors’ reports due. 


Malt beverage dealers’ reports due. 


January 15—— 


Carriers’ gasoline and fuel use tax reports 
and fees due. 


Compensating tax report and payment 
due. 


Motor carriers’ gross ton mileage tax re- 
port and payment due. 


January 20—— 
Sales tax report and payment due. 
Use fuel report and payment due. 
January 25—— 
Gasoline tax report and payment due. 


KENTUCKY 
January 2 


Property tax on distilled spirits due. 
Chain store tax report and tax due. 


January 10—— 


Amusement and entertainment report and 
tax due 


Cigarette tax reports due. 


Refiners’ and importers’ gasoline tax re- 
port due. 


January 15—— 


Alcoholic beverage reports due. 
Fuel use tax reports and payment due. 
Passenger carriers’ mileage tax due. 


Public utilities’ gross receipts tax reports 
and payment due. 


January 20—— 


Oil production tax report and payment 
due, 


January 31 
Annual income tax withholding return due. 


Dealers’ and transporters’ gasoline tax re- 
port and payment due. 


Life insurance premiums tax and return 
due. 


LOUISIANA 
January 1—— 
Tobacco wholesalers’ reports due. 
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Alcoholic beverage importers’ reports due. 
Gasoline importers’ reports due. 
Kerosene importers’ reports due. 
Lubricating oil importers’ reports due. 


January 15—— 
Alcoholic beverage carriers’ reports due. 
Intoxicating liquor manufacturers’ and 
dealers’ report due. 
Lubricating oil carriers’ reports due. 
Tobacco report due. 


January 20—— 


Alcoholic beverage reports and taxes due. 

Bank returns due. 

Fuel use tax report and payment due. 

Gasoline dealers’ reports and tax due. 

Kerosene dealers’ reports and tax due. 

Lubricating oil dealers’ reports and tax 
due. 

New Orleans City sales and use tax report 
and payment due. 

Petroleum solvents report due. 

Sales and use tax report and payment due: 


MAINE 
January 10—— 


Manufacturers and wholesalers of malt 
beverages report due. 


January 15—— 

Use fuel tax report and payment due. 
January 31—— 

Gasoline tax report and payment due. 


MARYLAND 
January 10—— 
Admissions tax payment due. 
January 30—— 


Purchasers of cargo lots of motor fuel 
report due. 


January 31—— 
Beer tax report and payment due. 
Gasoline tax report and payment due. 
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MASSACHUSETTS 


January 1 
Insurance companies, except life insurance 


companies, returns due during month. 
Motor vehicle registration fee due. 


January 10—— 


Alcoholic beverage excise tax report and 
payment due. 

Bank returns of net income due. 

Meals excise tax report and payment due. 


January 15—— 


Cigarette distributor’s tax report and pay- 
ment due. 








January 31 
Motor fuel tax report and payment due. 


MICHIGAN 
January 1 


Annual report of harbor and railway com- 
panies due. 


Gasoline—wholesale distributors’ license 
expires. 
January 5—— ; 
Carriers’ gasoline tax report and payment 
due, 
January 10—— 
Common and contract carrier report and 
fees due. 
January 15—— 
Sales tax reports and payment due. 
Use tax reports and payments due. 
January 20—— 


Distributors’ gasoline tax report and pay- 
ment due. 

Last day to make gas and oil severance 
tax report and payment. 
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MINNESOTA 
January 1 


Annual foreign corporation report due be- 
tween January !st and April Ist. 
Motor vehicle registration fees due. 





January 7—— 
Property taxes due. 


January 10—— 


Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 


January 15—— 
Interstate motor carriers’ mileage tax due, 


January 23—— 


Distributors’ gasoline tax report and pay- 
ment due. 


Special use fuel tax report and payment 
due. 


MISSISSIPPI 
January 5—— 
Factories’ reports due. 


January 10—— 
Admissions tax reports and payment due. 


January 15—— 
Alcoholic beverages reports due. 
Gasoline tax reports and payment due. 


Manufacturers, distributors and whole- 
salers of tobacco report due. 


Sales tax reports and payment due. 


Timber severance tax reports and pay- 
ment due. 


Use tax reports and payment due. 


January 25—— 

Oil severance tax and report due. 
January 30—— 

Sales tax annual report due. 


January 31 


Chain store tax due; application for per- 
mit to be filed. 





MISSOURI 


January 1 
Merchants’ ad valorem license tax due. 


Motor vehicles’, trailers’, chauffeurs’, op- 
erators’, and dealers’ annual registra- 
tions and fees due. 
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Railroad, street car company, bridge, tele- 
graph, telephone, electric power and 
light company, electric transmission line, 
oil pipe line, express company and pri- 
vate car companies and railroad prop- 
erty returns due. 


January 5—— 
Non-intoxicating beer permittees’ report 
due. 
January 10—— 


Receivers of petroleum products report 
due. 


January 15—— 
Alcoholic beverage report due. 
Commercial feeding-stuffs statement and 
inspection fee due. 
Retail sales tax reports and payment due. 


January 25—— 


Use fuel tax report and payment due. 


January 30—— 
Mining statement and inspection fees due. 


MONTANA 
January 1 
Architects’, builders’, contractors’ or man- 


ufacturers’ (annual business more than 
$15,000) license fees due. 


Detective agencies’ license fees due. 


Imitation dairy products dealers’ license 
fees and reports due. 

Moving picture theatre license fees and 
gross receipts return and payment due. 

Railway warehousemen’s license fees due. 


January 15—— 

Brewers, wholesalers and transporters of 
beer report and payment due. 

Carriers’ gasoline tax reports due. 

Electric companies’ report and tax due. 

Gasoline tax reports and payment due. 

Motor carriers’ additional reports and fees 
to the Public Service Commission due. 


January 20—— 
Producers, transporters, dealers and re- 
finers of crude petroleum reports due. 
January 25—— 
Pipe line companies reports due. 
January 30-—— 
Carbon black producers’ 
; license taxes due. 
Cement producers’, importers’ and dealers’ 
reports and payments due. 


State Tax Calendar 


reports and 


Coal mine operators’ and retail dealers’ 
reports and payment due. 


Natural gas distributors’ reports and pay- 
ment due. 


Oil producers’ regular tax reports and 
payment due. 


NEBRASKA 


January 1 
Motor carrier permit renewal date. 
Motor vehicle fees due. 
Real property tax due. 


January 5—— 
Grain warehouse operators’ reports due. 


January 10—— 
Employment agencies reports due. 


January 15—— 


Alcoholic beverage manufacturers’ and 
wholesale distributors’ report due. 


All monthly motor vehicle fuel tax re- 
ports and payments due. 


Gasoline sales and use tax reports and 
payments due. 


Itinerant vendors’ reports due. 
Potato shippers’ monthly reports due. 


NEVADA 


January 1 
Net proceeds of mines reports due. 


January 15—— 
Gasoline carriers’ tax report due. 


. January 25—— 


Fuel users’ tax reports and payment due. 
Gasoline tax reports and payment due. 


NEW HAMPSHIRE 


January 10—— 
Alcoholic beverages reports due; permit 
tees’ payment due. 
Unlicensed fire insurance 
agents monthly reports due. 


companies’ 


January 15—— 
Use fuel tax report and payment due. 


January 31 
Motor fuel report and tax due. 





NEW JERSEY 
January 1 


Franchise tax becomes a lien as of this 
date. 
January 10—— 


Busses in municipalities gross receipts re- 
port and tax due. 

Jitneys in municipalities gross receipts re- 
port and tax due. 

Report and excise tax on interstate busses 


due. 
January 15—— 
Reports by banks due. 


January 31 
Carriers’ gasoline tax report due. 


Distributors’ gasoline reports and pay- 
ment due. 


NEW MEXICO 
January 1 


Cheese factory, creamery, ice cream fac- 
tory permit fees due. 
Merchants’ license tax due. 


January 15—— 
Fourth installment of income tax due. 


Occupational gross income tax reports and 
payment due. 


Oil and gas conservation report and pay- 
ment due. 
Severance tax and report due. 


January 20—— 


First quarterly installment of electric, gas, 
water and steam companies’ gross re- 
ceipts fee due. 

Motor carriers’ report and tax due. 

Pipe line operators’ license tax due. 


January 25—— 


Gasoline tax report and payment due. 
Use or compensating report and payment 
due. 
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NEW YORK 
January 15—— 
Fourth quarter of personal income tax 
due. 
January 20—— 
Alcoholic beverage taxes and reports due. 
New York City retail sales and compensat- 
ing use tax returns and payment due. 
January 25—— 
Conduit companies’ taxes and reports due. 
New York City public utility excise re- 
turns and payments due. 
January 31 
Gasoline tax reports and payment due. 


NORTH CAROLINA 
January 10—— 
Carriers’ gasoline tax reports due. 


Railroads’ alcoholic beverage report and 
tax due. 


Tobacco (scrap or untied tobacco) deal- 
ers’ reports due. 


Unfortified wine additional tax and reports 
due. 
January 15—— 
Sales tax report and payment due. 
Spirituous liquor tax due. 
Use tax report and payment due. 


January 20—— 


Franchise bus carriers’ and franchise 
haulers’ reports and payments due. 


Gasoline and other motor fuels taxes and 
reports due. 
January 30—— 
Last day for tax listing. 


January 31 


Telephone, electricity, gas, street railway, 
sewerage and water corporations’ re- 
ports and taxes due. 


NORTH DAKOTA 
January 1—— 
Cigarette distributors’ reports due. 
License fees for dealers in livestock due. 
Motor vehicle registration due. 
Oil inspection reports due. 


Property and rural electric cooperatives 
taxes due. 


Tractor fuel oil report and fee due. 
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January 10—— 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 


January 15—— 


Zeer tax reports and payment due. 
Gasoline tax reports and payment due. 
Interstate motor carriers tax due. 


January 25—— 
Use fuel tax report and payment due. 


Jenuary 31—— 


Cream station and dairy reports due. 
Grain warehouse reports due. 


OHIO 
January 10 
Admissions tax report and payment due. 
Cigarette wholesalers’ report due. 
Class “A” and “B” permittees’ alcoholic 
beverage reports due. 


January 15—— 


Annual list of shareholders due. 

Manufacturers and dealers in brewers wort 
and malt semi-annual returns due. 

Use tax information returns due. 

Use tax report on cigarettes due. 


January 20-—— 
Dealers’ gasoline tax reports due. 


January 30-—— 
Carriers’ gasoline tax report due. 


January 31 


Gasoline tax due. 
Sales tax semi-annual report and payment 
due. 


OKLAHOMA 
January 1 

All taxable property listed and assessed 
as of this date. 

Annual automobile registrations due. 

Excise tax on petroleum report and tax 
due. 

First half of property tax delinquent. 

Farm produce dealer’s annual license due. 

Oil, gas and mineral gross production re- 
ports and payment due. 

Operators’ and chauffeurs’ licenses must 
be renewed biennially. 

Used car dealers’ licenses due. 


January 5—— 


Operator’s report of mines other than coal 
due. 
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January 10—— 


Airports’ gross receipts report and tax 
due. 


Alcoholic beverage reports and payment 
due. 


Cigarette tax reports due. 


Coin operated music boxes reports and 
tax due. 


, 


January 15—— 


Gasoline dealers’, retailers’ and carriers’ 
report due. 


Inspection tax on petroleum products, re- 
port and tax due. 


Sales tax reports and payment due. 


Taxpayers whose monthly sales tax does 
not exceed $5 make quarterly returns 
and payments of tax. 


Tobacco products reports due. 


January 20—— 
Coal mine operator’s report due. 
_ Fuel use tax report and payment due. 


Gasoline distributors’ reports and payment 
due. 


Use tax reports and payment due. 


January 21 
Annual industrial report of mining and 
manufacturing corporations due. 


Bridge companies’ annual report to county 
commissioners due. 


January 30—— 


Cotton manufactories gross production 
quarterly return and tax due. 


Quarterly report of purchasers of oil and 
gas due. 


January 31 
Fur dealers reports due. 
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OREGON 
January 1 


Fourth installment excise (income) tax 
due. 
January 10—— 
Oil production tax reports and payment 
due. 
January 15—— 
Last installment personal income tax due. 
January 20—— 


Alcoholic beverage tax report and pay- 
Motor carriers’ report and tax due. 

ment due. 
Use fuel tax report and payment due. 


January 25—— 
Gasoline tax payment and reports due. 


PENNSYLVANIA 
January 10—— 


Importers of spirituous and vinous liquors 
report due. 
Malt beverage reports due. 


January 15—— 


Employer’s return of tax withheld at the 
source under the Philadelphia income 
tax due. : 

Manufacturer’s alcoholic beverage tax re- 
port and payment due. 


January 31 
Gasoline tax reports and payment due. 


RHODE ISLAND 
January 1 


Commercial feed manufacturers’ 
ers’, etc. registration fee due. 
Explosives license fees due. 
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January 10—— 


Manufacturers’ alcoholic beverage repon 
due. 


Tobacco products tax reports due. 


January 15—— 


Gasoline distributor’s report due. 


SOUTH CAROLINA 
January 1 
Alcoholic beverage permit fees due. 


January 10—— 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ report due. 


Power tax and report of public utilities 
due. 


Soft drinks tax report and payment due. 
January 20—— 


Fuel oil dealers’ report and payment due. 
Gasoline tax report and payment due. 
Utilities’ report of gasoline shipments due 


January 31 


Annual statement and fees of foreign cor- 
porations due. 


SOUTH DAKOTA 

January 1 
Chain store license renewal date. 
Express companies’ gross receipts tax due 
Motor carriers of passengers tax due. 
Property tax due. 
Public grain warehouse reports due. 
Use tax semi-annual return due. 


January 10—— 


Employment agency reports due. 


Interstate motor carriers’ reports ané 
taxes due. 


January 15—— 
Alcoholic beverage reports due. 


Dealers’ and carriers’ gasoline tax repor 
due; tax due in 30 days. 


Sales and use tax quarterly reports ané 
payments due. 


Use fuel tax report and payment due. 


January 20—— 
Passenger mileage tax due. 


January 30—— 


Severance tax quarterly report and paj- 
ment due. 
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January 1 
Annuity and insurance companies semi- 
annual gross premiums’ tax and report 
due. 
Cotton seed oil mills’ report due. 








January 5—— 
Quarterly report of oil and volatile sub- 
stances due. 







January 10—— 
Bank reports of deposits due. 


















































‘nt due. Barrel tax on beer due. 
due, Carriers gasoline tax report due. 
utilities Last day to make alcoholic beverages report. 
Public utilities must file property schedules. 
nt due, 
January 15—— 
Carriers of use fuel report due. 
ent due Users of fuel file report. 
due. 
nts due @ January 20—— 
Distributors’ gasoline tax report and pay- 
ment due. 
ign cor- Liquid carbonic acid gas tax due. 
January 31 
Motor carriers license and inspection fees 
due. 
Liquor wholesalers’, retailers’, manufac- 
turers’, distillers’ or rectifiers’ licenses 
tax due expire. 
due. 
TEXAS 
lue. 
January 1 
Luxury excise tax (new radios, cosmetics, 
playing cards) reports and payments 
» due. 
arts ant Motor bus, motor and contract carrier 
gross receipts tax and returns due. 
Public utilities’ gross receipts tax and re- 
ports due. 
Sulphur production taxes and reports due. 
a January 15—— 
‘orts anijp ax remittance and report due from oleo- 
margarine dealers. 
t due. January 20—— 
Gasoline taxes and reports due. 
Motor fuel tax report and payment due. 
Oil and gas well services’. reports and 
gross receipts tax payments due. 
and pay 





Users of liquefied gases and liquid fuel 
tax reports and payment due. 
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January 25—— 


Admission taxes and reports due. 
Carbon black production tax report and 
payment due. 


Oil production tax reports and payment 
due. 

Prizes and awards of theatres tax reports 
and payment due. 





January 31 


Fire and marine insurance agents’ semi- 
annual taxes and reports due. 


Gasoline distributors’ and users’ permits 
expire. 

Natural gas production tax report and pay- 
ment due. ; 


Oil carriers’ reports due. 


UTAH 
January 1 
Assessment date for real and personal 
property. 
Gasoline distributor’s and retailer’s license 
fee due. 


Produce dealer’s licenses expire; fees due. 


Tax lien on metalliferous and non-metal- 
liferous mines attaches. 


January 5—— 
Monthly report of cold storage ware- 
houses due. 
January 10—— 
Carriers’ use fuel tax report due. 
Liquor licensee reports due. 


January 15—— 
Sales and use taxes and returns due. 
Use fuel tax report and payment due. 


January 20—— 
Small loans business reports due. 


January 25—— 
Carriers’ gasoline tax report due. 


Distributors’ and retailers’ gasoline tax 
report and payment due. 





VERMONT 
January 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
January 15—— 


Electric light and power companies’ re- 
port and tax due. 


‘Income tax quarterly installment due. 
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January 20 
Alcoholic beverage manufacturers’ returns 
due. 
January 31 
Gasoline tax reports and payment due. 


VIRGINIA 
January 10—— 


Beer dealers, bottlers and manufacturers 
report due. 


Merchants’ license tax and report due on 
or before this date. 


January 20—— 

Carriers gasoline tax reports due. 

Use fuel tax reports and payment due. 
January 31 

Gasoline tax reports and payment due. 


WASHINGTON 


January 10—— 


Brewers’, distillers’, manufacturers’ and 
wineries’ reports due. 


January 15—— 


Butter substitutes reports and payment 
due. 


Cigarette reports due. 


Occupation, sales, use and utility tax and 
returns due. 


Motor transportation reports and fees due. 
Motor vehicle fuel carriers’ reports due. 


January 20—— 
Use fuel tax reports and payment due. 


January 25—— 
Gasoline tax reports and payment due. 


WEST VIRGINIA 


January 1 
Property tax returns from corporations 
and unincorporated businesses due. 


Quarterly reports and payments of busi- 
ness and occupation tax due. 


Renewal of chain store licenses due. 


January 10—— 


Brewers’ and beer distillers’ reports and 
taxes due. 


Winery and distillery licensees’ reports 
due. 
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January 15—— 
Sales tax reports and payments due. 


January 20—— 
Special assessment on public utilities due. 


January 30—— 
Annual sales tax return due. 
Gasoline tax reports and payment due. 


Manufacturers’ annual report and pay- 
ment of business and occupation tax due, 


WISCONSIN 


January 1 
Beer tax reports due. 


Domestic and foreign corporations annual 
reports due. ‘ 


Motor carriers quarterly tax due. 


January 10—— 


Intoxicating liquor and wine tax reports 
due. 


Tobacco products returns due. 


January 20—— 
Gasoline tax reports and payment due. 


January 31 
Privilege dividend return and tax due. 


WYOMING 


January 1 
Use tax returns due when total monthly 
return does not exceed $10. 


January 10—— 


Carriers’ gasoline tax reports due. 


January 15—— 
Dealers’ gasoline tax reports due. 


Monthly gasoline tax and report due. 


Motor carriers’ report and compensatory 
fees due. 


Sales tax reports and payment due. 
Use tax reports and payment due. 
Wholesalers’ gasoline tax reports ané 


payment due. 
January 31—— 


Car companies assessment due. 
Coal miners’ reports due. 
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January 10—— 


Last day for payment by employer to 
authorized depositary of taxes withheld 
on wages during the preceding month 
if withholdings were more than $100 
during the month. 


January 15—— 


Final payment of 1945 estimated tax due 
by individuals who have previously 
made declarations. Full payment is due 
in the case of farmers and others who 
for the first time are required to make 
declarations for 1945. If final 1945 re- 
turn is filed and full tax is paid, no 
amended estimate for that year (or first 
estimate by a farmer) is necessary. 

Corporation income tax and excess profits 
tax returns due for fiscal year ended 
October 30. Forms 1120 and 1121. 

Domestic corporations (business and rec- 
ords abroad or principal income from 
U. S. possessions)—returns due for 
fiscal year ended July 31, by general 
extension, with interest at 6% from 
October 15 on the first installment. 
Forms 1120 and 1121. 


Entire income-excess profits taxes or 
first quarterly installment due on re- 
turns for fiscal year ended October 30. 
Forms 1040, 1040A, 1041, 1120, 1121, 
1120H, 1120L. 


Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended July -31. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for fiscal 
year ended October 31. Form 1041. 


Foreign corporations—see “Nonresident 
foreign corporations” and “Resident 
foreign corporations” below. 

Foreign partnership return of income due 
by general extension for fiscal year 
ended July 31. Form 1065. 

Individual income tax return due for fiscal 
year ended October 31. Form 1040. 
Individual income tax returns due by 
general extension for fiscal years ended 
July 31, in case of American citizens 

abroad. Forms 1040 and 1040A. 

Life insurance company income tax re- 


turns due for fiscal year ended October 
31. Form 1120L. 


Federal Tax Calendar 


Monthly information return of stock- 
holders and directors of foreign per- 
sonal holding companies due _ for 
December. Form 957. 

Nonresident alien individual income tax 
return due (business or office in U. S.) 
for fiscal year ended July 31. Form 
1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended July 31. Form 
1040NB. 

Nonresident foreign corporation income 
tax return due for fiscal year ended 
July 31. Form 1120NB. 

Partnership return of income due for 
fiscal year ended October 31. Form 
1065. 

Resident foreign corporations—returns 
due for fiscal year ended July 31, by 
general extension. Forms 1120 and 1121. 


Second quarterly income-excess profits tax 
payment due for fiscal year ended July 
31. Forms 1120, 1120H, 1120L, 1121. 

Stockbrokers’ monthly return of stamp 
account due for December. Form 838. 


Third quarterly income-excess profits tax 
payment due for fiscal year ended 


March 31, 1945. Forms 1120, 1120H, 
1120L, 1121. 


January 21 


Monthly information return of ownership 
certificates and income tax to be paid 
at source on bonds due for December. 
Form 1012. 


January 31 


Employers required on or before this date 
to furnish each employee with a written 
statement (Form W-2) of wages paid 
and amount of tax withheld on such 
wages during 1945, 

Due date of last quarterly return by em- 
ployer of amount of taxes withheld on 
wages. This return (Form W-1) must 
be accompanied by the triplicates of 
statements issued to employees on Form 
W-2 and also by a reconciliation, on 
Form W-3, of the returns with the 
statements. 

Returns of excise taxes due for December. 


Forms 726, 727, 728, 728(a), 729, 932. 
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his entire investment, including the stock 
previously surrendered, and taxpayer con- 
sequently suffered a loss. Edgar G. Murphy, 
Jr. and Alice C. Murphy, His Wife v. Com. 
missioner. CCH Dec. 14,705(M). 


Review by the Tax Court under Section 
722.—The Commissioner determined def- 
ciencies in taxpayer’s excess profits taxes 
for the taxable years 1940 and 1941, and 
duly advised taxpayer of his determination 
purusant to section 729(a) of the Internal 
Revenue Code. Thereafter, these proceed- 
ings were instituted with the Tax Court. It 
appears that taxpayer’s claim for relief under 
section 722 had not been filed with the Com- 
missioner at the time that the deficiencies in 
question were determined and due notice 
thereof mailed, and, in fact, was not filed 
until some two months thereafter. No ac- 
tion on the claim for relief under section 722 
has been taken, and no notice of disallow- 
ance pursuant to section 732(a) has been 
issued. Taxpayer alleged error on the part 
of the Commissioner in making various ad- 
justments and in the alternative it alleged 
that the Commissioner erred in refusing to 
grant relief under section 722. The Tax 
Court held that as pointed out in Uni-Term 
Stevedoring Co., Inc., 3 T. C. 917, and Pioneer 
Parachute Co., Inc., 4 T. C. 27, CCH Dec. 
14,134, it is without jurisdiction to consider 
the matter of relief under section 722 until 
a taxpayer’s claim for relief under that sec- 
tion is first acted upon by the Commissioner 
and in case of its rejection in whole or in 
part an appropriate notice of the disallow- 
ance is sent to the taxpayer pursuant to the 
provisions of section 732(a). Petition is 
dismissed in so far as it relates to section 
722 and claims for relief thereunder. Swr- 
face Combustion Corporation v. Commissioner. 


CCH Dec. 14,697(M). 
RULINGS 


Surtax exemption for widow of deceased 
wife’s brother.—A taxpayer who supports 
the widow of his deceased wife's brother 
is not entitled, for Federal income tax 
purposes, to claim her as his dependent, 
even though her entire support is furnished 
by him. I. T. 3745, 1945-13-12072 (p. 11). 

Western Hemisphere trade corporations: 
Puerto Rico.—Puerto Rico is a “country” 
within the meaning of section 109 of the 
Internal Revenue Code, relating to West- 
ern Hemisphere trade corporations. /. T. 


3748, 1945-14-12083 (p. 2). 
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ANNUAL INDEX 


Each article appearing in TAXES during 1945 is indexed below according to 
title and author (or authors). In addition, most of the articles have been listed 
under some general subject headings, printed in boldface type so that they may 
be easily distinguished from author-title items. 


A 


Accountants’ Federal Tax Plan Analyzed, 


by John L. Reeves. Feb., p. 131. 


Accounting 


Analyzing Some Current Problems of 
the Taxman, by Joseph F. Walton. 
Aug., p. 708. 

Capital Stock Tax Accruals ...A 
Cautionary Note, by Leon L. Rice. 
Jr. Nov., p. 1031. 

Changing Accounting Periods, by Rob- 
ert I. Edelson. May, p. 408. 

“Debts Which Become Worthless Within 
the Taxable Year,” by Dubois Gil- 
lette. Nov., p. 972. 

Deduct Preferred Stock Dividends? by 
Samuel G. Winstead. Mar., p. 264. 

Escrows and Holding Periods, by 
Monty Rosenberg. Oct., p. 877. 

GCM 24013—Built on Fallacy! by John 
E. Hughes. May, p. 425. 

Gross Income and Deductions, by Er- 
win N. Griswold. June, p. 557. 

I. T. 3719 and I. T. 3720, by Peter Guy 
Evans. July, p. 631. 

Petitioner’s Side of the Elliott Case, 
The, by H. A. Mihills. Mar., p. 209. 

Real Estate Losses, by Fritz L. Braun- 
feld. Sept., p. 828. 

Separate Accounting for State Income 
Tax, by Walter F. Kautz. Jan., p. 2. 

Tax Effects of Cancellation of Indebt- 
edness, by Joseph B. Lynch. Apr., 
p. 358. 

Time for Accrual and Deduction of 
Taxes, by Chester M. Edelmann. Feb., 
p. 110, 

What the Dixie Pine Decision Means, 
by Joseph M. Jones. Apr., p. 336. 

Acquisition—Code Section 129, by Law- 
rence H. Dwyer. Mar., p. 249. 

Acquisitions to Avoid Tax, by Harry J. 
Rudick, Apr., p. 355. 


Annual Index 


Aftermath of the S. E. U. A. Case, The, by 
Charles W. Tye. July, p. 610. 


Altman, George T. 


Post-war Tax Revision. Jan., p. 22. 
When the War Is Over and You Return 
to Your Practice. July, p. 590. 
Ambler, John—Personal Property Taxes on 
Vessels Which Engage in Interstate Com- 
merce. July, p. 654. 


Amortization 


Recent Developments in Accelerated 
Amortization, by Russell S. Bock. 
Jan., p. 13. 

Analyzing Some Current Problems of the 
Taxman, by Joseph F. Walton. Aug., p. 
708. 

Appleman, Frank B.—Taxation of Net Prof- 
its from Oil and Gas Properties. Nov., 
p. 1009. 

Are Tax Court Judges Bound by One An- 
other’s Decisions?, by Edward T. Roeh- 
ner. Apr., p. 310. 

Are We Ready for Estate and Gift Tax 
Revision?, by Louis Eisenstein. Apr., p. 
316. 

Are We Taxing Tax-Exempt Institutions?, 
by Robert H. Montgomery. May, p. 386. 

Arent, Albert E.—Safeguard Your Rights 
to Section 722 Relief. Aug., p. 682. 

Atlas, Martin—Gifts in Contemplation of 
Death. May, p. 421. 

Austin, J. R—Taxing Appointive Property. 
Apr., p. 360. 


B 


Bank and Corporation Franchise Taxes in 
California, by Marvel M. Stockwell. Dec., 
p. 1108. 

Baron, Murray E.—Estate Tax Refunds— 
A Timely Filing. Dec., p. 1128. 

Beveridge, John W.—The F. H. E. Oil 
Company Decision. May, p. 412. 

Bickford, Hugh C.—The Trial of the Tax 
Court. June, p. 482. 
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Bird, Robert J.—Res Judicata. Aug., p. 684. 
Blair-Smith, Dallas—Some Important Fed- 
eral Tax Decisions Reviewed. July, p. 618. 
Blaise, F. J—The Deductibility of Explora- 
tion Costs. Mar., p. 221. 
Blakey, Gladys C., and Roy G. Blakey— 


Sales Taxes and Other Excises. Aug., 
p. 770. 
Blakey, Roy. G. 
Post-war Tax Problems. Jan., p. 77. 


State and Local Taxation of Federal 
Property. May, p. 390. 

Blakey, Roy G., and Gladys C. Blakey— 
Sales Taxes and Other Excises. Aug., p. 
770. 

Blocked Accounts, by Rowland W. Lassen. 
Mar., p. 238. 

Blough, Roy 

Case Against Tax Reduction, The. Aug., 
p. 692. 

Federal Taxation in the Postwar Pe- 
riod. July, p. 578. 

Bock, Russell S. 

Recent Developments in Accelerated 
Amortization. Jan., p. 13. 

Taxation Trends from the Management 
Standpoint. Dec., p. 1064. 

Boice, Frank S., and Stephen H. Hart— 
Selling Breeding Stock Means Capital 


Gains. Apr., p. 350. 

Braunfeld, Fritz L.—Real Estate Losses. 
Sept., p. 828. 

Britain’s Revenue, by Norman Crump. 
Mar., p. 251. 


Britain’s Revenue Is Up to Estimate, by 
Norman Crump. May, p. 401. 

Browne, Rollin—Let’s Coordinate Our Tax 
Systems. Sept., p. 825. 

Bunge, Jonathan C.—Death Taxes 
Closely Held Business. Mar., p. 204. 

Business and the Public Debt, by James W. 
Martin. May, p. 415. 


Cc 


Cahn, Edmond N.—Federal Taxation and 
Private Law. Feb., p. 168. 
Can Tax Appeals Be Centralized?, by Rob- 
ert N. Miller. Apr., p. 303. 
Canadian Death Tax Convention, The, by 
Erwin N. Griswold. May, p. 402. 
Cann, Norman D. 
How the Commissioner Handles Pen- 
sion Plans. Oct., p. 918. 
Mistaken Beliefs About Tax Adminis- 
tration. Jan., p. 55. 


Capital Stock Tax 


Capital Stock Tax Accruals, by Leon L. 
Rice, Jr., Mar., p. 235; Nov., p. 1031. 

Shall We Guess Again?, by Frank W. 
Dibble. June, p. 493. 


and 
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Rice, Jr. Mar., p. 235. A 
Capital Stock Tax Accruals . . . A Cay. 
tionary Note, by Leon L. Rice, Jr. Noy. 
p. 1031. 
Carroll, Mitchell B. 
Income Tax Convention with Great N 
Britain. Aug., p. 674. 
U. S. and England Eliminate Interna. R 
tional Double Taxation of Estates. 
Nov., p. 1023. 
Will Franco-American Tax Treaty Aid S 
Business with France? Mar., p. 228, 
Case Against Tax Reduction, The, by Roy 
Blough. Aug., p. 692. T 
Case Analysis 
Credi 
Aftermath of the S. E. U. A. Case, The, Inc 
by Charles W. Tye. July, p. 610. 163 
Dobson v. Commissioner, by Randolph ve 
Paul. Jan., p. 83. RB 
F. H. E. Oil:Company Decision, The, RB 
by J. W. Beveridge. May, p. 412. 
Know These Decisions!, by Peter Guy E 
Evans. Mar., p. 212. 
Know These Decisions Too!, by Peter Curre 
Guy Evans. Apr., p. 312. Pro 
Petitioner’s Side of the Elliott Case, gey 
The, by H. A. Mihills. Mar., p. 209. 
Shadow of McDonald, The, by Leo A. 
Diamond. June, p. 511. 
Some Important Federal Tax Decisions § Darre 
Reviewed, by Dallas _ Blair-Smith. and 
July, p. 618. Deatl 
Stinson Case, The, by Robert E. Nel- by 
son. Mar., p. 245. “Deb 
What the Dixie Pine Decision Means, the 
by Joseph M. Jones. Apr., p. 336. No 
Changing Accounting Periods, by Robert I. § Decis 
Edelson. May, p. 408. De 
Charitable Remainders and the Right to § Dedy 
Invade Principal, by Edward T. Roehner. Sar 
Sept., p. 808. Dedu 
Commissioner Unfair to Fair Market Value, F. 
by Douglas Van Dyke. Sept., p. 788. Diam 
; Th 
Community Property ‘ Dibb 
Community Property and Its Federal Jur 
Tax Problems, by M. N. Friedland. § Disre 
Ap., p. 326. Fe 
Invasions of Community Property In- Jul 
come Tax Privileges, by Franklin C. Bp, 1 
C. Latcham. July, p. 657. by 
Wiener Case, The., by Ralph Newman Dob: 
Jackson. May, p. 455. Pa 
Community Property and Its Federal Tax ’ 
Problems, by M. N. Friedland. Apr., P. Dom 
326. iy 
Corporation or Stockholders . . . Who Ja 
Makes the Sale?, by Alfred S. Perlstein. § Dwy 
June, p. 526. Se 
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Are Tax Court Judges Bound by One 
Cau- Another’s Decisions?, by Edward T. 
Noy, Roehner. Apr., p. 310. 
Can Tax Appeals Be Centralized?, by 
Robert N. Miller. Apr., p. 303. 
Great Need for a Court of Tax Appeals, The, 
by Erwin N. Griswold. Mar., p. 259. 
terna- Report on the Tax Court of the United 
states, States, by J. Edgar Murdock. Sept., 
p. 778. 
y Aid Scope of Judicial Review of Decisions 
>. 228, of the United States Tax Court, by 
y Roy Charles W. Heindreich. Aug., p. 744. 
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_: by Edward Roesken. July, p. 598. 
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—Income Taxation and Risk Taking. 
Who § Jan., p. 60. 
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Section 129, Mar., p. 249. 
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Eccles, Marriner—A Postwar Program for 
Small Business. Aug., p. 722. 


Edelmann, Chester M.—Time for Accrual 
and Deduction of Taxes. Feb., p. 110. 
Edelson, Robert I.—Changing Accounting 

Periods. May, p. 408. 
Eisenstein, Louis. 
Are We Ready for Estate and Gift Tax 
Revision? Apr., p. 316. 
Some Iconoclastic Reflections on Tax 
Administration. Aug., p. 736. 


Employee Benefit Plans 


Current Problems Regarding Pension 
and Profit-Sharing Trusts, by Robert 
F. Spindell. Feb., p. 161. 

Employee Benefit Plans—Taxability of 
Death Benefits, by Walter D. Frey- 
burger. Nov., p. 962. 

How the Commissioner Handles Pen- 
sion Plans, by Norman D. Cann. 
Oct., p. 918. 


Employee Benefit Plans—Taxability of Death 
Benefits, by Walter D. Freyburger. Nov., 
p. 962. ° 

Escrow and Holding Periods, by Monty 
Rosenberg. Oct., p. 877. 

Estate Planning, by George J. Laikin, Oct., 
p. 866. 


Estate and Gift Taxes 


Are We Ready for Estate and Gift Tax 
Revision?, by Louis Eisenstein. Apr., 
p. 316. 

Are We Taxing Tax-Exempt Institu- 
tions?, by Robert H. Montgomery. 
May, p. 386. 

Charitable Remainders and the Right 
to Invade Principal, by Edward T. 
Roehner. Sept., p. 808. 

Commissioner Unfair to Fair Market 
Value, by Douglas Van Dyke. Sept., 
p. 788. 


Death Taxes and Closely Held Busi- 


ness, by Jonathan C. Bunge. Mar., 
p. 204. 

Estate Planning, by George J. Laikin. 
Oct., p. 866. 


Estate Tax Refunds—A Timely Filing, 
by Murray E. Baron. Dec., p. 1128. 


Federal Estate and Gift Taxes, by John 
M. Hudson. May, p. 451. 


Gifts in Contemplation of Death, by 
Martin Atlas. May, p. 421. 


Reverters in Estate Taxation, by Rob- 
ert E. Nelson. Feb., p. 98. 
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Some Obscure Problems in Estate Plan- 
ning, by Frank J. Maguire. July, p. 
651. 
Stinson Case, The, by Robert E. Nel- 
son. Mar., p. 245. 
Taxation of Transfers in Contempla- 
tion of Death, by Edmund W. Paven- 
stedt. July, p. 648. 
Tenancy by the Entirety, by Bruce H. 
Johnson. June, p. 554. 
Estate Tax Refunds—A Timely Filing, by 
Murray E. Baron. Dec., p. 1128. 
Evans, Peter Guy 
lI. T. 3719 and I. 'T.. 3720: July, p. 631. 
Know These Decisions! Mar., p. 212. 
Know These Decisions Too! Apr., p. 
312. 


Excess Profits Tax 


Expanding Business and the Excess 
Profits Tax, by Elgin Groseclose. 
Oct., p. 878. 

General Counsel’s Section 722 Memo- 
randum, The, by J. H. Landman. 
_Jan., p. 63. 

How to Check Your 722 Claims, by 
Gustave Simons. Apr., p. 343. 

I. T. 3719 and I. T. 3720, by Peter Guy 
Evans. July, p. 631. 

Safeguard Your Rights to Section 722 
Relief, by Albert E. Arent. Aug., p. 
682. 

Treasury Department’s Bulletin on Sec- 
tion 722, The, by Joseph A. Maloney 
and William B. Wood. Jan., p. 39. 

Treasury’s Bulletin on Section 722 Re- 
lief, The. Mar., p. 194. 

Exemption for Export, by Maurice P. 
Geller. Aug., p. 705. 

Expanding Business and the Excess Profits 
Tax, by Elgin Groseclose. Oct., p. 878. 


F 


Fahey, James E.—‘Relief Provisions” in the 


Revenue Act of 1943. Jan., p. 78. 
Family Partnership, The, by Edward N. 
Polisher. Jan., p. 46. 
Family Partnerships—A Batting Average, 
by Gustave Simons. Oct., p. 894. 
Family Partnerships under Federal Income 
Taxation, by Edward N. Polisher. Sept., 
p. 815. 

Family Trust, The—Its Income Tax Fate, 
by Edward N. Polisher. May, p. 453. 
Farrar, Larston Dawn—The Men Who 

Draft the Tax Forms. Feb., p. 128. 
Fedder, Morris—Net Loss Carry-backs. 
May, p. 429. 
Federal Estate and Gift Taxes, by John M. 
Hudson. May, p. 451. 
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Federal Taxation and Private Law, by Ey. 
mond N. Cahn. Feb., p. 168. 
Federal Taxation in the Postwar Period, by 


Roy Blough. July, p. 578. 
F. H. E. Oil Company Decision, The, by 
John W. Beveridge. May, p. 412. 
Final Adjudicator of Tax Law, The, by 
Kalman A. Goldring. Oct., p. 885. 
Flack, Murray M.—Where Tax Saving Is 
Behind the Business Purpose. 
910. 
Foosaner, Samuel J. 
Interest Purchase Agreements. 
p. 1073. 
Partnership Interest Purchase Agree- 
ments. Sept., p. 800. 
Stock Purchase Agreements and Fed- 
eral Income Taxes. June, p. 522. 
Foreign Commerce and State Corporation 
Taxes, by Edward Roesken. Oct., p. 889. 


Oct., p. 


Dec, 


Franchise Tax 


Bank and Corporation Franchise Taxes 
in California, by Marvel M. Stock- 
well. Dec.. p. 1108. 

The Sales Factor in State Franchise 
Tax Allocation, by Edward Roesken. 
Feb., p. 157. 

Freeman, Lionel J.—The Tax Adjustment 
Act of 1945. Nov., p. 996. 

Freyburger, Walter D.—Employee Benefit 
Plans—Taxability of Death Benefits. 
Nov., p. 962. 

Friedland, M. N.—Community 
and Its Federal Tax Problems. 
326. 


Property 
Apr., P. 


G 


Garrison, Ray H., and James W. Martin— 
Tax Impediments to Interstate Motor 
Vehicle Transportation. Aug., p. 742. 

GCM 24013—Built on Fallacy!, by John E. 
Hughes. May, p. 425. 

Geller, Maurice P.—Exemption for Export. 
Aug., p. 705. 

General Counsel’s Section 722 Memorandum, 
The, by J. H. Landman. Jan., p. 63. 

Gifts in Contemplation of Death, by Martin 
Atlas. May, p. 421. 

Gillette, Dubois—‘Debts Which Become 
Worthless Within the Taxable Year.” 
Nov., p. 972. 

Goldin, Elihu W.; Bernard Tomson; and S. 
Sidney Ullman—Let’s Be Practical About 

. Western Hemisphere Trade Corporations. 
Dec., p. 1120. 

Goldring, Kalman A.—The Final Adjud 
cator of Tax Law. Oct., p. 885. 
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Griswold, Erwin N. 

Canadian Death Tax Convention, The. 
May, p. 402. 

Gross Income and Deductions. 
p. 557. 

Need for a Court of Tax Appeals, The. 
Mar., p. 259. 

“Securities” and “Continuity of Interest”. 
Oct., p. 926. 

Groseclose, Elgin—Expanding Business and 
the Excess Profits Tax. Oct., p. 878. 
Gross Income and Deductions, by Erwin 

N. Griswold. June, p. 557. 


H 


June, 


Halperin, J. Stanley—Personal 
Company Income. June, p. 532. 

Hart, Stephen H., and Frank S. Boice— 
Selling Breeding Stock Means Capital 
Gains. Apr., p. 350. 

Heindreich, Charles W.—Scope of Judicial 
Review of Decisions of the United States 
Tax Court. Aug., p. 744. 

Holtzman, Robert S.—Social Security. Jan., 
p. 52. 

How the Commissioner Handles Pension 
Plans, by Norman D. Cann. Oct., p. 918. 

How to Check Your 722 Claims, by Gustave 
Simons. Apr., p. 343. 

How to Minimize Estate Taxes in Drafting 
Wills, by Charles A. Moorehead. Dec., 
p. 1144. 
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